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‘HE federal courts have almost unanimously held that under 

the Bankrupt Act of 1898 a partnership is to be treated as 

an entity. This is something wholly new. Under all prior acts, 
English and American, a partnership could be put into bankruptcy 
only by adjudicating all its members bankrupts. Courts of equity 
and bankruptcy courts have indeed often been driven by the neces- 
sity of the case to deal with the firm as an entity, and they have 
also frequently described the firm as an entity.2 The same court 
that declares that the firm as an entity cannot be adjudged bank- 
rupt unless all the partners are bankrupt, will, after the adjudica- 
tion of its partners as bankrupt, proceed to decide questions on 
the theory that the firm is a legal person. But as courts of law 
are not consistent in denying the personality of the firm, so courts 
of equity are not consistent in admitting it. The very same court 
will at one time deal with the firm as a person, and at another time 





1 In the notes upon the law of Continental countries the société en nom collectif or 
Offene Handelsgeselischaft is taken as the equivalent of the English and American part- 
nership or firm. The société en commandite or Kommanditgesellschaft, the counterpart of 
our limited partnership, is for the most part subject to the same rules as the société en 
nom collectif except as regards the special partners (commanditaires or Kommanditisten), 
who risk only their subscribed capital. 

2 See for a collection of cases an admirable article on The Firm as a Legal Person, 


57 Cent. L. J. 343. 
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assert that it is not an entity. So far, however, as concerns 
the question of adjudging the firm bankrupt as a firm, there has 
been no difference of opinion. In the case of Jz re Beauchamp 
Brothers! Lord Esher said, “ You cannot adjudicate the abstract 
thing called ‘a firm’ bankrupt. You cannot make a firm bankrupt 
unless you can make the members of the firm bankrupt.” It was, 
therefore, not surprising that with all the authority, statutory and 
judicial, to the contrary, the first court that had occasion to con- 
sider the question of the nature of a partnership under the Bank- 
rupt Act of 1898 should have been somewhat puzzled.? Section 
5@ of that Act provides that ‘“‘a partnership during the con- 
tinuation of the partnership business, or after its dissolution, and 
before the final settlement thereof, may be adjudged a bankrupt.” 
Section 1 (19) provides that “ ‘ persons’ shall include corporations, 
except where otherwise specified, and officers, partnerships,” etc. 
With some hesitation the court held that these two sections au- 
thorized the adjudication as bankrupts of a firm and one of its 
members who had committed an act of bankruptcy, which was 
also an act of bankruptcy of the firm, although the other member 
could not be adjudged a bankrupt because he had committed no 
act of bankruptcy. The Circuit Court of Appeals affirmed this 
judgment,® and the precedent thus set has been followed in all 
jurisdictions but one, to be hereafter mentioned. 

This construction of the Bankrupt Act naturally led to deci- 
sions that the firm might be adjudged bankrupt when no partner 
was or could be made a bankrupt,‘ and also that all the partners 
might be adjudged bankrupt without adjudging the firm a bank- 
rupt.6 But the District Court of Massachusetts has found insuper- 
able obstacles in the way of construing the Act so as to deal with 
the firm as an entity.6 This court had found no difficulty in holding 
that where one of the partners is a minor, an adjudication can be 
made against the adult partner and against the firm.” But where 
one partner filed a petition to bring the firm and his co-partner 
into bankruptcy, it was held that the co-partner might set up the 





1 [1894] 1 Q. B. 1, 5. 

2 Chemical Bank v. Meyer, 92 Fed. Rep. 896. 

8 Jn re Meyer, 98 Fed. Rep. 976. 

4 Jn re Stokes, 106 Fed. Rep. 312; J ve Meyer, 98 Fed. Rep. 976, 979 (semdle). 

5 Jn re Mercur, 116 Fed. Rep. 655; s. C. 122 Fed. Rep. 384; Ludowici Roofing Co. 
v. Penn. Institute, 116 Fed. Rep. 661. 

6 Jn re Forbes, 128 Fed. Rep. 137. 

7 Jn re Dunnigan, 95 Fed. Rep. 428. 
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defense that he was solvent, because an adjudication against all the 
partners, it was said, is essential to one against the firm, and that 
on the issue of solvency the co-partner is entitled to atrial by jury. 
The court arrived at the result by finding that certain parts of 
Section 5 other than those already quoted were not reconcilable 
with the theory of an entity. It must be admitted that all the 
provisions of Section § are not wholly consistent with the idea 
of the firm as an entity. Clause 4 of Section 51 is somewhat 
ambiguous. 

The District Court of Massachusetts arrives at one conclusion as 
to its effect upon the present question, while the District Court of 
the Eastern District of Pennsylvania,” and the Circuit Court of Ap- 
peals of the Third Circuit affirming the judgment,’ reach the oppo- 
site conclusion. Some other clauses of the section were also relied 
upon by the District Court of Massachusetts, which do not seem to 
the writer, however, to stand in the way of holding that Congress 
intended to treat the firm as an entity for the purposes of bank- 
ruptcy. But the possibility of finding such apparent contradictions 
between different clauses of the section, as well as the re-enactment 
by Section 5 f of the old rule of distribution of the partnership and 
individual estates, indicates that the scheme of treatment of part- 
nerships in bankruptcy was not fully thought out by the draftsman 
to its logical conclusion. The theory was a new thing, and the 
changes necessary to the application of the theory seem not to 
have been carefully considered. Liberality of construction would, 
however, seem to be desirable and to lead to approval of the result 
reached by the great majority of the federal courts. 

But it is not the purpose of this article to discuss the question 
upon which the indicated difference of opinion has arisen, but 
assuming the firm to be an entity under the Bankrupt Act to 
consider the question of the treatment of the firm and individual 
estates where the firm alone has been made a bankrupt. The rule 
of distribution both in England and in America when all the 
partners are in bankruptcy, greatly criticized by the courts but 





1 “Tn the event of one or more, but not all of the members of a partnership being 
adjudged bankrupt, the partnership property shall not be administered in bankruptcy 
unless by the consent of the partner, or partners, not adjudged bankrupt; but said 
partner, or partners, not adjudged bankrupt, shall settle the partnership business as 
expeditiously as its nature will permit, and account for the interest of the partner, or 
partners, adjudged bankrupt.” 

2 Jn re Mercur, 116 Fed. Rep. 655. 

8 Jn re Mercur, 122 Fed. Rep. 384. 





592 HARVARD LAW REVIEW. 


grudgingly yielded to, apparently more to save trouble than for 
any other reason,! may be made to run like some jingle, “ firm 
estate to firm creditors, separate estate to separate creditors, any- 
thing left over from either goes to the other.” It is believed that 
this rule is to be found in- no other country,? and it is to be re- 
gretted that Congress did not avail itself of the opportunity to enact 
a rule of distribution more scientific and more in accordance with 
the principle of partnership liability, whether the firm be regarded 
as an entity or not.® 





1 Thus does Sir Frederick Pollock paraphrase the language of Lord Blackburn in 
Read v. Bailey, 3 App. Cas. 102. Pollock, Partnership, 8 ed., 155, n. 4. 

2 In France, although the codes make no express provision, the majority opinion is 
that the firm creditors take the firm estate and compete with the separate creditors 
upon the separate estate for any unpaid portion of their claims. Troplong, Droit Civ. 
Contr. de Société, t. 2, n°* 857-863; Sirey et Gilbert, Codes Annotés, Art. 1864, n°s 
18, 19; Sirey, Code de Commerce, Art. 18-19, n° 128, 129; Fremery, Etudes de Droit 
Commercial, 32-33, 372; Lyon-Caen et Renault, Droit Commercial, t. 8, n° 1190. 

In Switzerland the Code Fédéral des Obligations, Art. 566, in express terms gives the 
firm estate to the firm creditors to the exclusion of the separate creditors, and Art. 568 
permits the firm creditors to pursue the separate estate for any unpaid balance in 
competition with the separate creditors, if the firm estate is insufficient to pay the firm 
creditors in full. 

In Scotland the firm creditors rank in full on the firm estate, to the exclusion of the 
separate creditors, and rank on the separate estates faré passu with the separate credi- 
tors for the unpaid balance. 2 Clark, Partnership, 753. 

In Germany, Art. 733 of the Civil Code (Biirgerlichesgesetzbuch) devotes the firm 
property to the payment of firm debts, and Art. 212 of the Bankruptcy Law (Konkurs- 
ordnung) permits the firm creditors to seek satisfaction from a partner’s separate 
estate in bankruptcy far? passu with his separate creditors for any balance not paid by 
the firm estate in bankruptcy. Sarwey-Bossert, Konkursordnung, Vierte Auflage, 
496-497. It is contended by Kohler, Leitfaden deutschen Konkursrechts, Zweite 
Auflage, 198-199, that the firm creditor may prove the full amount of his claim against 
the individual estate, receiving, however, of course, dividends only to the amount of the 
unpaid balance; but this view is not generally adopted (Sarwey-Bossert, 497, n. 3 b). 

In Austria the firm creditor may prove the full amount of his claim against the 
separate estate. Konkursordnung, § 201 ; Handelsgesetzbuch, § 31; Kissling, Oester- 
reichische Konkursordnung, 295-296. 

In Hungary the firm creditors are paid first from the firm assets, and come upon the 
separate estate for the deficiency. Code de Commerce, Art. 97; Loi sur la Faillite, 
Art. 251 (French translation by De la Grasserie). 

8 In France it is almost universally agreed that a partnership is an entity, une 
personne morale, un étre moral. Lyon-Caen et Renault, Droit Commercial, t. 2, n° 
105-124. And the personality of the firm is expressly admitted in the Belgian Loi sur 
les Sociétés of May 18, 1873, Art. 2, where, after enumerating five kinds of commercial 
sociétés, one of which is the ordinary partnership, it is provided that “chacune d'elles 
constitue une individualité juridique distincte de celle des associés.” 

The Commercial Codes of Italy, Art. 77 (French translation by Turrel), and of Rou- 
mania, Art. 78 (French translation by Bohl), read, “4 Pégard des tiers, les sociétés 
sus-énoncées sont des étres collectifs distincts de la personne des associés.” And the Com- 
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Our rule of distribution is totally at variance with the mercantile 
view of partnership.!. But even upon the legal theory it cannot be 
justified. To give the firm estate to the firm creditors to the exclu- 
sion of the separate creditors is of itself a personification of the 
firm, since otherwise the property would simply belong to the 
members as joint tenants or tenants in common, and so be sub- 
ject to the claims of their individual creditors as fully as any other 
property of the members.2. And on the other hand, if the firm is 
but an association of individuals, the creditors of the firm are cred- 
itors on the joint obligations of those members, and as such have 
the same rights against the property of each member, including 
therein property held by them jointly with others, as have his in- 
dividual creditors. If the rule which throws the firm creditors 
first upon the firm estate is put upon the ground that the firm is 
the principal and the members are sureties, this too is a recogni- 
tion of the firm as a different person from the members. If the 
principle of marshalling be invoked to justify the rule of distribu- 
tion, it is to be observed that the application of this principle is 
only conceivable on the assumption that the firm creditors have a 
right to resort to a fund which the individual creditors cannot 





mercial Code of Spain, Art. 116 (French translation by Prudhomme), provides that 
“La société commerciale une fois constituée possédera la personnalité juridique pour tous 
ses acts et contrats.”” 

In Scotland the firm “constitutes a guasi persona of which the members are agents 
and sureties — a principle which exactly realizes the notion of a firm entertained by 
mercantile men both in this country and in England” (1 Clark, Partnership, 31), and it 
may therefore be rendered bankrupt without any of its partners being either bankrupt 
or insolvent. 2 bid. 750. 

In Russia the Commercial Code makes no provision on the subject, but it is said 
that Russian jurisprudence recognizes the personality of the firm. Code de Commerce 
Russe, 20-21 (French translation by Tchernow). 

In Louisiana the partnership is an entity, “a moral being distinct from the persons 
who compose it” ; “a civil person which has its peculiar rights and attributes.” Smith 
v. McMicken, 3 La. Ann. 319, 322; Succession of Pilcher, 39 zd. 362; Rivers v. 
City, 42 ibid. 1196; Wolfe v. Pants Co., 52 b/d. 1357 ; Newman v. Eldridge, 107 La. 
315. 

In Germany, although the partnership can in its firm name acquire rights and con- 
tract obligations, acquire property and other real rights in immovables, can sue and be 
sued (Handelsgesetzbuch, Art. 124), and although, as we have seen, the firm property is 
specially devoted to the firm creditors to the exclusion of the separate creditors until 
the firm creditors are paid in full, yet, the codes making no express provision on the 
point, the question whether a firm is a legal person has been the subject of much dis- 
cussion and difference of opinion. Lyon-Caen et Renault, Droit Commercial, t. 2, 
100; 1 Behrends, Handelsrecht, § 62, n. 2. 

1 Corey, Accounts, 2 ed., 124; Ames, Cas. on Partnership, 367, n. I. 

2 Lyon-Caen et Renault, Droit Commercial, t. 2, 87. 

38 
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reach, — an assumption which involves a recognition of the entity 
of the firm; and even if the assumption is made, the principle is 
not consistently applied. It is true that the rule of marshalling 
would oblige the firm creditors first to exhaust the estate against 
which the separate creditors had no claim, but after the exhaustion 
of the firm estate the rule of marshalling would permit the firm 
creditors to come against the separate estates pari passu with the 
separate creditors. Nevertheless, the old rule of distribution has 
been re-enacted by Congress in Section 5 f of the Bankrupt Act of 
1898, and must be taken into account in considering the question 
under discussion; — namely, how is the court which has adjudi- 
cated a firm bankrupt, but not the individual partners, or less than 
all of them, to reach the property of the non-bankrupt partners? 

There is a difference of opinion in Continental countries upon the 
question whether the bankruptcy of the firm necessitates the bank- 
ruptcy of the partners! Where the question has been answered 
in the affirmative the property both of the firm and of the individ- 
ual members comes into the hands of a bankruptcy court or courts 
for distribution, but no European jurisdiction has been found where, 
the firm alone or the firm and some only of the partners being bank- 
rupt, the court has undertaken to seize and administer the prop- 
erty of the non-bankrupt partners. But in the case of Ju ve Meyer,” 
the court, speaking of Section 5 of the Bankrupt Act of 1898, 


said that, “it is the scheme of these provisions to treat the partner- 
ship as an entity which may be adjudged a bankrupt by volun- 





1 In France it is generally held, although not without opposition, that the bank- 
ruptcy of the firm involves (eztraine) the bankruptcy of the partners. Lyon-Caen et 
Renault, Droit Commercial, t. 8, n% 1144-1148. Sirey, Code de Commerce, 3 ed., 
469, n° 65. The argument is that, as the Commercial Code provides (Art. 437) that 
every trader who ceases his payments is in a state of bankruptcy, the cessation of pay- 
ments by the firm necessarily implies cessation of payments by the partners who are 
personally liable for the debts of the firm (all the partners in the sociétés en nom col- 
lectif and the general partners in the soc#étés en commandite). 

The Commercial Codes of Italy (Art. 847), Spain (Art. 923), Portugal (Art. 746), 
Roumania (Art. 860), and the Konkursordnung of Austria (Art. 199), expressly pro- 
vide that the bankruptcy of the firm shall entail the bankruptcy of the members who 
are subject to unlimited liability for the debts. Some of the codes further provide that 
the bankruptcy of the firm and of its members shall be declared by the same judg- 
ment (Italy, Art. 847; Roumania, Art. 860; Portugal, Art. 746; Austria, Art. 199). 
In Germany, however (Sarwey-Bossert, Konkursordnung, 496, n. 1; 1 Behrend, 
Handelsrecht, 589), and in Switzerland (Code Fédéral des Obligations, Art. 573), the 
law is contrary to that of the jurisdictions above enumerated, and the bankruptcy of 
the firm dves not necessarily draw with it the bankruptcy of the members. 

2 98 Fed. Rep. 976, 979. a 
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tary or involuntary proceedings, irrespective of any adjudication 
of the individual partners as bankrupt, and upon an adjudica- 
tion to draw to the administration the individual estates of the 
partners as well as the partnership estates, and marshal and 
distribute them according to equity.” Relying upon this dic- 
tum, the court in /z ve Stokes, when the firm alone had been 
adjudged bankrupt and each of the two partners had previ- 
ously made an assignment of his individual estate for the benefit 
of creditors, made a summary order upon the assignees of the 
non-bankrupt partners to transfer the individual property in their 
hands to the trustee in bankruptcy. Again, in Dickas v. Barnes, 
the firm had committed an act of bankruptcy by making an assign- 
ment for the benefit of its creditors. Some of the partners had 
participated in making the assignment, and some of them had made 
individual assignments. Some of the members were adjudged 
bankrupt, as was also the firm. Some of the members were not 
adjudged bankrupt, two because they had not committed any act 
of bankruptcy, and two because they were not subject to involun- 
tary bankruptcy — one being a wage-earner and the other a tiller 
of the soil. The court ordered all the partners, whether adjudged 
bankrupts or not, to file schedules of their debts and inventories of 
their property, and to turn over all their property to the trustee 
in bankruptcy to be administered as if each of them had been 
adjudged bankrupts. 

The orders in these two cases seem high-handed, and to be 
defended, if at all, only on the ground of necessity. Is such an 
order necessary for the protection of the firm creditors, with 
whom alone the court would seem to be concerned in the bank- 
ruptcy of the firm? A firm creditor's interest in the property of 
the non-bankrupt partner is simply that it may be subjected to the 
payment of his claim, and this end can be attained by an action 
against the non-bankrupt partner, who can interpose no defense on 
the ground that the firm isin bankruptcy. In the converse case of 
the bankruptcy of a partner without the firm being bankrupt, the 
Act provides that unless the other partners consent, the firm prop- 
erty shall not be administered in bankruptcy, but that the non- 
bankrupt partners shall settle the partnership business and account 
for the interest of the bankrupt partner. There is nothing here to 





1 106 Fed. Rep. 312. 


2 140 Fed. Rep. 849. 
8 Bankr. Act of 1898, § 5 4. 
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prevent a firm creditor in such a case from suing the non-bankrupt 
partners, and if the justice of the claim were denied it would indeed 
be their duty to contest it. Nor is there anything in the Act to 
prevent a firm creditor from suing a non-bankrupt partner when 
the firm alone is adjudged bankrupt.! Still less than the interest 
of the firm creditor, does the interest of the individual creditor of 
the non-bankrupt partner require such orders as were made in the 
two cases above mentioned. It is certainly to the interest of the 
individual creditor that he should be left perfectly free to enforce 
his claim against his debtor’s property by action, attachment, and 
execution. It therefore appears that the summary order really hin- 
ders both the firm creditors and the individual creditor from prose- 
cuting their rights against their debtor who is not a bankrupt. 

It is to be remembered that the nature of the liability of the 
members of a firm continues to be the same, although the Bank- 
rupt Act provides for the bankruptcy of the firm as an entity ; — 
that is, a liability directly to the firm creditors. Even in countries 
where the firm is recognized as an entity for all purposes, it is 
the general rule that the partners are liable zw solido,? although 
in most of these countries the enforcement of the liability is de- 





1 The bankruptcy court could not stay these actions under § 11 @ of the Act. That 
section reads as follows: “ A suit which is founded upon a claim from which a discharge 
would be a release, and which is pending against a person at the time of the filing 
of a petition against him, shall be stayed until after an adjudication or the dismissal 
of the petition; if such person is adjudged a bankrupt, such action may be further 
stayed until twelve months after the date of such adjudication, or if within that time 
such person applies for a discharge, then until the question of such discharge is deter- 
mined.” This section relates only to suits against persons against whom a petition in 
bankruptcy has been filed, and in respect to a claim which will be released by a dis- 
charge, and is evidently inapplicable to persons who have been found not to be subject 
to the bankruptcy laws, whether because they have committed no act of bankruptcy or 
because they have been excepted from its operation. Where an action was brought in 
a state court against two partners and one of them was afterwards adjudged a bankrupt, 
he was held to be entitled to a continuance of the action until the question of his dis- 
charge should be determined. But a motion by the other partner for a continuance 
was denied and the action proceeded against him. Hogendobler v. Lyon, 12 Kan, 276. 
Under a provision of the English Bankruptcy Act, similar to Act of 1898, § 11 a, above 
quoted, it was held that when a firm creditor had sued the partnership and had at- 
tached its goods, and one of the partners afterwards filed a petition for liquidation 
under the Bankruptcy Act, the court had no jurisdiction to restrain the action. £x 
parte Isaac, L. R. 6 Ch. 58. 

2 See Codes de Commerce, France, Art. 22; Italy, Art. 106; Spain, Art. 127; 
Hungary, Art. 88; Roumania, Art. 106; Portugal, Art. 105, 153; Switzerland, Art. 


544; Russia, Art. 77; Belgium, Loi du 18 Mai 1873, Art. 17; Germany, Art. 128; 
Holland, Art. 18. 
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pendent upon certain preliminary proceedings against the firm. 
Yet where the bankruptcy of the firm does not necessarily involve 
the bankruptcy of the members of the firm, we find no country in 
which such a course of procedure is followed as that adopted in 
the cases under discussion. 

In Germany the partners are personally liable to creditors for 
the debts of the firm.? But although an independent bankruptcy 
proceeding can be instituted against the firm property,® yet the 
bankruptcy of the firm does not involve the bankruptcy of the 
partner. By Article 122 of the former Handelsgesetzbuch, the firm 
creditors in case of the bankruptcy of the firm could have recourse 
against the individual property of the partners only for what 
remained unpaid after application of the firm property to their 
claims. This limitation was applicable not only when the partner 
was in bankruptcy, but also when he was not, thus preventing the 
firm creditors from pursuing a non-bankrupt partner pending the 
ascertainment of the deficiency in firm assets. Article 122 was 
not re-enacted in the new Handelsgesetzbuch, but by Article 212 
of the Konkursordnung it was provided that in case a partner was 





1 In Italy, Art. 106, the firm creditor must exhaust his action against the firm 
before he can sue the partners. So in Roumania, Art. 106, and in Portugal, Art. 153. 
In Switzerland, Art. 564, the partners can be called upon for payment of firm debts 
only after dissolution, or after the firm has been unsuccessfully pursued. In Spain, Art. 
237, the separate property of a partner cannot be seized fora firm debt until after 
seizute of the firm property. In Belgium, Loi du Mai 1873, Art. 122, no judgment can 
be rendered against the partners until after judgment against the firm. In Scotland 
the debt must first be “constituted” against the firm, and it can then “be enforced 
against the members as guarantees bound conjunctly and severally with their prin- 
cipal”; as soon as the debt is constituted against the firm, execution is competent 
against any one of the partners. 1 Clark, Partnership, 285, 627. 

In France, according to some authorities, the partner can be sued personally only 
after judgment against the firm, according to others, only after exhaustion of the firm 
assets, and according to others, after a demand made in certain ways. Sirey, Code de 
Commerce, 3 ed. 38, n° 52; Lyon-Caen et Renault, Droit Commercial, t. 2, n° 281. 
In Louisiana, although the ultimate liability of the partners is i solido, during the life of 
the partnership they cannot be charged individually, except through the partnership, 
which alone can be sued for a partnership debt. Liverpool, etc., Nav. Co. v. Agar, 14 
Fed. Rep. 615. In Germany, however, no preliminary steps against the firm are 
necessary before action against the partners. Handelsgesetzbuch, Art. 128, 129; 
1 Behrend, Handelsrecht, § 73. The creditor may sue the firm and then the partners, 
or the firm and partners at the same time, separately or in the same action, or only 
the partners or any one of them, A judgment against the firm alone cannot be en- 
forced against the individual partners, but they must in such case be sued separately. 
1 Lehmann-Ring, Handelsgesetzbuch, 277, Nr. 10; Handelsgesetzbuch, Art. 129. 

2 Handelsgesetzbuch, Art. 128. 

8 Konkursordnung, Art. 209. 
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adjudged a bankrupt, then the firm creditors could seek satis- 
faction from the separate estate of the bankrupt partner only for 
what he had failed to get from the partnership estate. As the law 
of Germany now stands, where only the firm is in bankruptcy the 
creditors of the firm are deprived of no rights against the indi- 
vidual partners, but may sue them and proceed to judgment and 
execution against the private property just as before the bank- 
ruptcy of the firm. 

Although differing in some respects, the German law of partner- 
ship more closely resembles our law than that of any other coun- 
try examined. In Germany, as in this country, the partners are 
personally liable to the full extent, and no preliminary proceed- 
ings against the firm as such are necessary to establish the lia- 
bility of the partners. As in many of our states, the partnership 
may sue and be sued in the firm name. In Germany the firm can 
be declared bankrupt without any of the partners being made 
bankrupt, and vice versa. Since the passage of the Bankrupt 
Act of 1898, this is also our law. But in Germany the bankruptcy 
of the firm alone has no effect upon the separate property of the 
partners. It is not seized and administered in the firm bank- 
ruptcy,? nor is even the property of another partnership composed 
of the same members. Unless the individual partner is put into 
separate bankruptcy his property remains in his hands and is sub- 
ject to direct attacks by his creditors, both firm and individual. 
This seems the logical result of a law which makes partners indi- 
vidually liable and at the same time provides for the bankruptcy 
of the firm apart from the bankruptcy of its members. A law 
under which the bankruptcy of the firm draws after it the bank- 
ruptcy of the members and so brings both firm and separate 
estates to be administered at the same ‘time, is comprehensible, 
but, in a jurisdiction where the bankruptcy of the firm does not 
entail that of the partners, it seems illogical for the court admin- 
istering the estate of a bankrupt firm to seize or order the surren- 
der of the property of the non-bankrupt partners. The business 
of the bankruptcy court is to distribute the property of bankrupt 
debtors, which property may consist of real estate and personal 
property, including choses in action. But for the court to have 





1 Lehmann-Ring, Handelsgesetzbuch, 313, Nr. 5 ; Sarwey-Bossert, Konkursordnung, 
497, Nr. 2. 

2 Lehmann-Ring, Handelsgesetzbuch, 312, Nr. 2; 280, Nr. 6; Burchardt, Fest- 
stellung im Konkurse, 86, 87. 
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jurisdiction to deal with property it must belong to the bankrupt. 
It can get possession of the tangible property of the bankrupt by 
summary order on those holding it, but it cannot reduce a chose 
in action to possession by a summary order on the bankrupt’s 
debtor commanding him to turn over enough property to pay it. 
The trustee must sue to collect the debt. By the summary order 
in the cases discussed the court does not take possession of any 
property belonging to the bankrupt, for the property of the non- 
bankrupt partner does not belong to the firm. The summary 
order upheld by the Supreme Court in Mueller v. Nugent! was 
directed to those who, without honest claim or right, withheld 
property of the bankrupt, not property which it was conceded 
belonged to the person holding it.? 

It is true that it is also the business of the court to pay the 
debts of the bankrupt, but how? With the property of the bank- 
rupt, not with the property of third persons. The fact that the 
debts of the firm are also debts of the non-bankrupt partners 
should no more give the court power over the property of the non- 
bankrupt partner than the bankruptcy of one of two joint debtors 
should authorize the court to seize the property of the non-bankrupt 
joint debtor. If the bankrupt’s trustee has paid more than the 
bankrupt’s share of the debt, he may, no doubt, sue the non- 
bankrupt joint debtor for contribution, but the court of bank- 
ruptcy would never order the non-bankrupt to turn over his 
property to the trustee either before or after such payment by 
the trustee. 

In the case of Jw ve Beauchamp,’ Kay, L. J., said, “ A receiving 
order is only to be made as a step towards an adjudication of bank- 
ruptcy, and when you cannot have an adjudication of bankruptcy, 
it seems to me that you ought not to obtain a receiving order. 
To allow this receiving order to stand would be in effect to put in 





1 184 U.S. 1. 

2 See also the case of Louisville Trust Co. v. Comingor, 184 U. S. 18, in which it 
was held that the court cannot by a summary order compel the payment to the trustee 
of money which is claimed to be the lawful property of the person against whom the 
order is directed. When the fact of an honest claim appears, the court can go no fur- 
ther under the order, but must leave the trustee to pursue his remedy in the customary 
mode of proceeding in the proper court. Nor was the case made any better for the 
trustee by reason of the fact that the person withholding the money had been made a 
party to the petition in bankruptcy, although no cause of action was set up and no 
special relief was prayed against him. See also Jaquith v. Rowley, 188 U. S. 620; J 
re Michie, 116 Fed. Rep. 749. 8 [1894] 1 Q. B. 1, 8. 
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the power of the official receiver the property of a person who could 
not be made a bankrupt, who has not committed an act of bank- 
ruptcy, and who is not subject to the bankruptcy laws. I think, 
therefore, that the receiving order is a bad one, and we must 
simply set it aside.” The House of Lords cut the knot in that case 
by holding that a receiving order could be made against the firm 
“ other than” the partner who could not be made a bankrupt.! 

In that case, it is true, the partner who could not be made a 
bankrupt was an infant, but the language of Kay, L. J., above 
quoted, shows that he would disapprove of any order which put into 
the hands of the trustee in bankruptcy “the property of a person 
who has not committed an act of bankruptcy and who is not sub- 
ject to the bankruptcy laws,” whatever might be the reason for 
such exemption. 

With all deference to the learned court which decided the case 
of Dickas v. Barnes,” the ruling in that case seems nothing short 
of judicial legislation. The court sustained orders requiring per- 
sons who had committed no act of bankruptcy and persons who, 
being wage-earners or tillers of the soil, could not be adjudged 
involuntary bankrupts, to file schedules of debts and inventories 
of property, and to hand over all their property to the trustee of 
the firm in bankruptcy. We find nothing in the Bankrupt Act 
to justify these orders. The Act imposes the duty of filing a sched- 
ule of property and a list of ¢reditors only upon a bankrupt ;? and 
the duties of the referee to examine schedules of property and lists 
of creditors and to prepare and file them when the bankrupts fail, 
refuse, or neglect to do so, relate only to those filed, or which ought 
to be filed, by bankrupts.* Nor do we find anything in the sec- 
tion of the Act which defines the jurisdiction of the courts of 
bankruptcy.® 

The only clauses of that section relevant to this question are 
clauses (7)® and (15).? Clause (7) clearly confers no jurisdiction 
to collect and distribute the estate of a non-bankrupt. Nor can 





1 Lovell v. Beauchamp, [1894] A. C. 607. 

2 140 Fed. Rep. 849, supra, p. 595. 8 Bankr. Act of 1898, § 7 (8). 

4 Jbid., §§ 39 (2), 39 (6). 5 Tbid., § 2. 

6 “Cause the estates of bankrurts to be collected, reduced to money and distrib- 
uted, and determine controversies in relation thereto, except as herein otherwise 
provided.” 

7 “ Make such orders, issue such process and enter such judgments in addition to 
those specifically provided for, as may be necessary for the enforcement of the pro- 
visions of this Act.” 
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clause (15) be invoked. Such an order as the one under discus- 
sion cannot b= necessary for the enforcement of any provisions of 
the Act. The order aimed to bring into the hands of the trustee 
property which the court had no jurisdiction to collect and dis- 
tribute, because by clause (7) it was only estates of bankrupts 
which were to be so dealt with. In the case of Louisville Trust 
Co. v. Comingor,! the property in question was claimed to be the 
property of the bankrupt. Yet even in that case jurisdiction to 
issue a summary order to compel the possessor to turn the prop- 
erty over to the trustee, was denied merely because the possessor 
made an honest claim of rightful ownership, while in the case 
under consideration the property is confessedly not that of the 
bankrupt. 

The learned court which sustained the orders in Dickas v. 
Barnes admitted that the orders could not ordinarily have been 
made against persons not subject to the Bankrupt Act, but the 
court thought that the rule must be otherwise where the non- 
bankrupts were partners in a bankrupt firm. The reason given 
was that “one who combines with others in a partnership enter- 
prise becomes bound for the payment of the partnership debts. 
As partner he shares the fortunes of the partnership. In certain 
circumstances it may become subject to the exercise of the powers 
of a court of bankruptcy, where its resources will be gathered in 
to satisfy the claims of creditors. One of those resources is the 
liability of the partner, for which his individual property stands 
charged.”? All this may be conceded, but it is difficult to see why 





1 184 U. S. 18, supra, p. 599, n. 2. 

2 The court also relied upon the fact that the non-bankrupt partner was a party to 
the proceedings. It was necessary to make him a party because each partner is en- 
titled to resist the application to have the firm adjudged bankrupt whether the petition 
be filed by creditors or by the other partners. But if only the adjudication of the firm 
is prayed for, no affirmative decree can be made against the partner personally. He is 
only a party to resist, if he pleases, an adjudication in bankruptcy of the firm. If the 
bankruptcy of the partner is also prayed for, yet, if upon a hearing he is declared not 
subject to be declared bankrupt, he is also out of the case as to any relief against him 
which could not equally be had against any person not a party. A stranger is just as 
much subject to a summary order, wherever it is competent for the court to make it, 
as is a party tothe case. The power to make such orders does not depend upon the 
question whether the person to be affected by it is a party. The declaration that the 
partner is not subject to be made an involuntary bankrupt is practically a dismissal as 
to him personally. He is thenceforth, if not formally dismissed as an individual, a 
mere nominal party, continuing in the case only so far as to affect his interests in the 
disposition of the firm estate, and he is not entitled to a discharge either from firm or 
from individual debts. 
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these propositions do not lead to a conclusion directly opposite to 
that reached by the court. The court does not say that the prop- 
erty of a partner is one of the resources of the partnership, but 
only that one of its resources is the liability of the partner. If 
this means that the obligation of the partner runs to the firm, we 
have the ideal entity theory. But in that case the firm has only 
a right of action against the partner, which must be enforced by a 
suit brought by its trustee and not by a summary order. If the 
court meant that the liability of the partner runs not to the firm 
but directly to the creditors, but yet is one of the resources of the 
firm, still this liability is not the same thing as the property of the 
partner. Speaking in a broad general way, it may be said that 
the resources of the firm available for the payments of the debts 
include the personal liability of the partners in addition to the 
ordinary firm assets. But this particular “ resource” can be only 
a chose in action, running either in favor of the firm for the bene- 
fit of its creditors, or directly to its creditors, and in either case 
- enforceable against a non-bankrupt only by action or suit. It is 
submitted that unless the individual property of the non-bankrupt 
partners can be treated as the property of the bankrupt firm, the 
judgments in these cases cannot be sustained, since the Bankrupt 
Act gives the court the right to possession only of the property 
of the bankrupt. The summary orders in these cases may also 
deprive the non-bankrupt partner of rights which are not in con- 
flict with the Bankrupt Act. 

The wage-earner or tiller of the soil may have accumulated 
property in excess of the statutory exemptions and he may owe 
money to relatives or friends whom it may be to.his interest and 
whom he may wish to prefer to other creditors who are strangers. 
Whether this desire is meritorious or not, it is one to the gratifica- 
tion of which he is entitled in some states, and as to him it is not 
forbidden by the Bankrupt Act because he is not subject under 
that Act to be put into bankruptcy. Yet by the summary order 
his property may be taken away from him and distributed in a 
manner contrary to his wishes and to the rights given to him by 
the laws of his state. The Bankrupt Act declares that these 
classes of persons shall not be made involuntary bankrupts. Yet 
by these summary orders they are made worse off than if the 
Bankrupt Act had not exempted them, for they are subjected to 
the burdens of bankruptcy without receiving any of its benefits. 
They are deprived of their property, but are not entitled to a dis- 
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charge from their debts. It would be mockery to say that if he 
does not like this dilemma the wage-earner, or tiller of the soil, or 
one who has not committed an act of bankruptcy, can file a volun- 
tary petition in bankruptcy. A man ought not to be forced into 
bankruptcy by such an indirect process. He commits no wrong 
by trying to escape bankruptcy, for there is no legal obligation on 
an insolvent debtor to file a petition in bankruptcy.’ It is, of 
course, desirable that the separate property of,all the partners 
should be administered at the same time with that of the firm, but 
expediency does not excuse the exercise of powers not granted 
to the court. Congress might perhaps have enacted that an act 
of bankruptcy by the firm should be treated as an act of bank- 
ruptcy by each of its members, but this would not cover the cases 
of the classes of persons exempted from the provisions of the 
Act. 

Under an ideally developed entity theory of partnership, the 
partners would be looked upon as contributories bound in virtue of 
the partnership relation to contribute to the firm, in case of its 
insolvency or bankruptcy, enough to make up any deficiency in 
partnership assets to pay firm debts. The trustee as the repre- 
sentative of the firm in bankruptcy would then be entitled to sue 
the partners for such contribution. But the enactment by Con- 
gress of a provision for adjudication of the firm as bankrupt can- 
not change the nature of the partner’s liability. That is fixed by 
the laws of the states and remains the same ; namely, an obliga- 
tion directly to the creditors. It might, however, seem dogmatic 
to assert that there could not also be, alongside of and in addition 
to the direct liability to the creditors, another liability to the firm, 
enforceable in case of the insolvency or bankruptcy of the firm — 
a liability to contribute to the payment of debts after the exhaus- 
tion of the partnership assets, — but no direct authority has been 
found. Ina suit for the dissolution of a partnership and for an 
accounting it would seem that if the assets were not sufficient to 
pay the debts, the court should have jurisdiction to order the pro 
vata share which each partner ought to contribute towards the dis- 
charge of the unpaid debts to be ascertained and to appoint a 
receiver to collect the same. Such an order has been upheld by 
the Court of Appeals of Virginia in Jordan v. Miller,? and this 





1 Richmond Co. z. Allen, 148 Fed. Rep. 657, 660; Wilson v. City Bank, 17 Wall. 
(U. S.) 473. 
275 Va. 442, 454. 
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doctrine is inferentially supported by the case of May v. Pagett,! 
where it was held that an action at law by a receiver of a partner- 
ship against a partner to recover a proportional part of the money 
required to pay firm debts cannot be maintained, when it does not 
appear that the partnership accounts have been settled or that the 
receiver does not have in his hands assets of the firm sufficient to 
pay the firm debts. 

It certainly seems narrow and productive of needless litigation 
for the court in a suit for the dissolution and settlement of an 
insolvent partnership to limit its activity to the mere distribution 
of the proceeds of the partnership property, and then to turn the 
creditors over to other tribunals to recover the balance of their 
claims from the partners, — resulting, perhaps, in still further suits 
among the partners themselves if any one should be compelled to 
pay more than his proper proportion of such balances. The 
Supreme Court of Indiana, however, has held that the individual 
liability of a partner is not a liability to the firm and hence not an 
asset of the firm, and that therefore it was error to order the 
receiver of the partnership to collect from an.assignee for the 
benefit of creditors of one of the partners the surplus of the sepa- 
rate estate after payment of the individual creditors, and that the 
firm creditors should be left to make their own proofs separately 
in the assignment proceedings.” 

The law of Hungary furnishes an example of a very satisfactory 
and equitable method by which the partners may be made to con- 
tribute to pay the debts. The Commercial Code, Article 88, im- 
poses upon the partners a joint and several liability for partnership 
obligations. But it is also provided that when the firm has been 
adjudged bankrupt and when the assets have been converted into 
money, and the claims of creditors established so that an order of 
final distribution can be drawn up, a list may be made showing 
what sum each member of the firm ought to contribute towards 
the payment of firm debts. If the members refuse to make the 
payments thus fixed, the bankruptcy court causes notice to be 
given of a hearing before the commissioner in bankruptcy, who 
endeavors to bring about an amicable settlement, and, failing in 
this, prepares a report of the facts necessary for a decree. This 
report is presented to the court, which renders a decree thereon, 





1 2 Pa. Dist. 276. 
2 Wallace v. Milligan, 110 Ind. 498. 
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notice of which is given to the partners, If the partners do not 
pay, execution is issued against them. ?! 

Whether a like result can be obtained in this country without 
further legislation by Congress, and whether such legislation would 
be within the power of Congress, are problems the examination 
of which limitations of time and space at present forbid. But if 
the liability of the partners is one of the “resources’’ of the firm,? 
and if “resources” here means assets, the court ought to find little 
difficulty in directing the trustee of the firm in bankruptcy to ascer- 
tain the proportional amount which each partner should contrib- 
ute to make up a deficiency in other firm assets, and to collect 
these amounts by suits against any partners who fail to pay after 
notice or demand. 

F¥. D. Brannan. 





1 Code de Commerce, Loi sur la Fallite, Art. 257-261, French translation by De 
la Grasserie. 
2 Dickas v. Barnes, 140 Fed. Rep. 849, 851, supra, p. 601. 
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ROME AND LAW. 


HE student of Roman law and its literature finds his subject 

referred to in terms of the highest eulogy by eminent writers, 
If, however, he asks, what precisely did the Romans do to entitle 
them to the name of the greatest juridical people of antiquity; 
what, if anything, did the Romans really initiate in the matter of 
law? he will not easily find a clear and specific answer to the 
question. In the answer to that question, however, lies the true 
interest and value of the history of Roman law. 

Perhaps it might be thought a sufficient reply to say that the 
Romans were — as in fact they were — the first to perfect a com- 
pleted system of private law. I think, however, we may go deeper 
than that; and shall find that the true and great achievement of 
the Romans, and what alone enabled them to perfect a completed 
system, was that they were the first people who ever arrived 
at a correct conception of private law. Doubtless the Greeks 
would have anticipated them in this, had the external circumstances 
of Greek life, and the composition of their law courts, been favor- 
able to the development of a scientific conception and system of 
law. But, in fact, they were not; and this field of intellectual 
achievement, at any rate, Greece had to leave for Rome to cultivate. 

It is, then, my object in the present article to maintain the fol- 
lowing proposition, — that the true interest of the study of the 
history of Roman law lies in this, that the Romans, through their 
national practical intelligence, stimulated by external circumstances, 
and also ultimately by the philosophical theory of a “ law of nature” 
as they conceived it, developed a system of private law which did in 
fact answer to the true nature of private law, and that they were 
the first people who did develop such a system. If this be so, 
then in the history of Roman law we have an important chapter 
of the history of human development; the history of the growth 
to maturity of a conception of the utmost value to the welfare of 
mankind; the history of a great step onward in the growth of the 
human mind, yet one which has been strangely neglected in pro- 
fessed histories of civilization. ‘ 

“The true nature of private law” is an expression which cer- 
tainly demands explanation. By private law is here meant that 
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portion of the law of a state which deals, directly or indirectly, with 
the mutual relations and transactions of private individuals zu¢er se. 
By the true nature of private law is meant neither more nor less than 
the nature which such private law would have if the legislator were 
perfectly wise. If any justification is demanded for calling this the 
“ true nature” of private law, it is perhaps sufficient to appeal to 
the view which the common use of language supports, that the 
most perfect development of anything is a development in accord- 
ance with its true nature, and that anything which derogates from 
the perfection of such development is an infringement upon and 
interference with its true nature. We need not go deeper and cite 
in support metaphysical theories of the Stoic, or other philoso- 
phies, or appeal to religious beliefs as to the divine ordering of 
the universe. Not, of course, that it is meant that any one can 
dogmatically assert what the different rules of private law would 
be if the legislator were perfectly wise, but only that it is possible 
to discern very clearly what the general nature of private law 
would be in such a case. 

It is surely clear that, in the first place, its rules and principles 
would be co-extensive with all the transactions and relations into 
which men in society enter, permitting, and, so far as necessary, regu- 
lating or restraining them, but ignoring none, except such as public 
policy requires to be deliberately left outside the range of legal 
cognizance. That is to say, all relations and transactions of man- 
kind which can be wisely dealt with at all by the legislator should 
be within the purview of the law. In the second place, the law 
should be as simple and natural as it may be without permitting 
such a degree of looseness as unduly to facilitate fraud or mistake ; 
—that is to say, law should, so far as is in this sense possible, rec- 
ognize the natural ways of doing business, and the natural ways of 
entering into relations, whether business relations or other, — such 
ways as people spontaneously adopt when not obliged to conform 
to any express legal requirements. And if these should be the 
characteristics of private law as properly conceived of, so also as 
to the methods of its development we may say with confidence 
that the proper method is by a process of juridical analysis of the 
transactions and relations of mankind, or, in other words, by the 
discovery of the true nature of these transactions and relations 
from a juridical point of view, with the object, that is, of bringing 
to light the reciprocal rights and obligations between the par- 
tics to such transactions and relations in the light of reason, justice, 
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common sense, and public policy. Private law should consist, in 
the main,! of rules thus elicited for the governance and regulation 
of such transactions and relations by the tribunals of the country, 
from which other rules may be deduced by a process of reason 
and analogy, and thus a completed system of law ultimately built 
up. Now the Romans were the first people who attained to such 
a conception of law, as distinguished from systems consisting 
mainly either of usages and customs, more or less arbitrary or for- 
tuitous and implicated with religious ideas and superstitions, or 
of regulations imposed at will by the legislator. And so says 
Sir Henry Maine: “The rigidity of primitive law, arising chiefly 
from its early association and identification with religion, has 
chained down the mass of the human race to those views of life and 
conduct which they entertained at the time when their usages were 
first consolidated into a systematic form. . . . I know no reason 
why the law of the Romans should be superior to the law of the 
Hindoos, unless the theory of natural law had given it a type of 
excellence different from the usual one.” 2 

In order, then, to show that the Romans did arrive at such a 
conception of private law, and in briefest to outline the process by 
which they did so, it is necessary in the first place to glance at the 
legal condition of things as it presents itself to us in the earliest 
period of Roman history. This period we may take as extending 
from the foundation of the Republic, or from the supposed date of 
the Twelve Tables, to the first quarter of the third century B.C., 
when Rome had completed the conquest of central and southern 
Italy, and before she had commenced the acquisition of those 
provinces which afterwards composed the Roman Empire. 

Now, it is no doubt true that at the earliest moment when the 
light of history dawns upon the scene, the Romans showed in 
matters of law a condition in advance of that reached by other 
primitive people. One may point in illustration to the fact that 
the predominance of the state over the gentes or the clan-groups 
was apparently firmly established; that the institution of private 
ownership had been developed; that ‘‘ the conventional language 





1 Some rules there will be which cannot be the result of any such juridical analysis, 
just as there are some actions which are neither moral nor immoral, but simply un- 
moral. Such is the rule of the road so far as the law takes cognizance of it; or 
our legal rule that a will must have two witnesses, and not one only or three. There 
are rules relating to matters which it is better to regulate one way or another, but in 
the regulation of which no juridical question, strictly speaking, arises. 

2 Maine, Ancient Law, 1905 ed., 68. 
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of symbols” had very largely disappeared, and given place in all 
transactions regulated by law to a direct expression of the will of 
the parties. But, on the other hand, we find a condition of things 
still very archaic and indicating little or no conception of the 
true nature of law. In the first place we see that the law was per- 
sonal, not extending to all dwellers in Roman territory, but only 
applying to Roman citizens and to such outlanders as might be- 
long to the favored communities to which by treaty the privileges 
of Roman private law had been more or less widely extended, or 
who might have had personal privilege extended to them in that 
respect. Inthe second place, we see all that important branch of 
private law which governs the family relations treated of in the most 
primitive way, all the members of the family being left under the 
despotic control of the head of the family, unable to enter into 
any private transactions, whether marriage or any other, in legally 
binding fashion, save under his direction, or as his representatives, 
and incapable of acquiring or owning property in their own right 
and on their own behalf. f 

Then, as to the methods of the law for the carrying through 
such transactions as the law did recognize, they were highly arti- 
ficial as distinguished from natural,—as distinguished, that is, 
from those which people are likely to adopt if not interfered with 
by legal regulation. Thus, if the Roman citizen wished to con- 
tract a marriage in the methods then in vogue, he had to go through 
either an elaborate religious ceremony or else a secular cere- 
mony modelled on a transaction of sale, for the carrying out of 
which the presence of five witnesses was required, and that of a 
functionary known as a scale-holder, who was in truth a survival 
of the days when, the medium of exchange being raw copper, a 
sale involved a weighing out of the required quantity. If he wanted 
to make a sale of a landed estate and the appurtenances, he had to 
go through a similar ceremony with the “ copper and the scales” ; 
while as to personal property generally, it is still a moot-point how 
soon law recognized at all absolute ownership in it, although when 
it did so, here at least the simple method of delivery by the ven- 
dor of the goods, accompanied by payment by the purchaser, with © 
the intention of transferring the property, sufficed. So, too, if the 
Roman citizen wished to make or receive a legally binding loan 
of money, the inevitable copper and the scales had to be re- 
sorted to, followed by the barbarous remedy of personal bond- 
age, permitted to the creditor against the debtor who was in 

39 
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default, in the absence of any regulated system either of execution 
against property or of relief for insolvent debtors. Again, if the 
purpose was to make a will, either it had to be done by applica- 
tion to the legislative assembly — the comitia curiata, — resulting 
in something analogous to what we would call a private act, or 
else it had to take the form of a sale by the intending testator, 
with the copper and the scales and with five witnesses, of his estate 
to a friend, who on his decease would be ultimately required, under 
the provisions of the Twelve Tables, to recognize the appointed 
heir or heirs, against whom legatees and creditors could make 
their claims. But no recognition of testamentary trusts was given 
by the law, we are told, until the commencement of the Empire; 
nor were trusts zz¢er vivos, which have so prominent a place in our 
own social and legal arrangements, ever, it would seem, recognized 
among the Romans. Again, if a citizen made no will and died 
intestate, the claims of affection and blood relationship were ruth- 
lessly set aside as against all who did not come within the agnatic 
circle, from which were excluded all descendants in the female line, 
as well as any son or grandson who had been emancipated by the 
intestate from his paternal authority, and any daughter who had 
contracted marriage in either of the ways above referred to. 
And besides the highly artificial and ceremonious methods alone 
recognized by the law, we see how restricted in number they were. 
The evidence tends to show that the law had no recognition of 
such transactions as the simple contract of sale, or of hire, or of 
deposit or pledge, and that in fact, with two exceptions of very 
limited application (namely, a formal contract whereby one might 
bind himself to provide a dowry for a daughter or. granddaughter 
on her marriage, or to be responsible as a surety for the fulfilment 
by another of some undertaking), the only two juristic acts recog- 
nized by the law, in the early period, were the sale by mancipatio 
(the technical name of the transaction with the copper and the 
scales above mentioned) and the contract of loan known as the 
nexum, involving a like ceremony, and such applications of these 
methods to transactions to which they in their origin had no refer- 
ence, — such as emancipation of children or of slaves, adoption, 
and the forms of marriage and will-making already referred to, 
—as the jurists were able ingeniously to devise. Especially we 
notice that there was no recognition by the law in any true sense 
of a contract of agency whereby one acting for another might ren- 
der the latter liable to a third party without being liable himself, 
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a contract upon which so much of the business of modern life 
depends. 

And again, in the case of such obligations as the law did lend 
binding force to, we read that the strictest interpretation, or what 
was called strictum jus, was applied. As a man had spoken, so 
was he held to be bound, and, so far as appears, there was but one 
form of contract in respect to the enforcement of which equitable 
considerations were admitted, namely, the method of giving security 
on property known as the mancipatio cum fiducta. And as regards 
legal procedure, the forms of action were few in number, involved 
the utmost technicality and ceremoniousness, and were conducted 
in the rigidly technical and narrow spirit which characterizes legal 
procedure of an archaic type. 

And while such were what one may call the positive institutions 
of the law, there is also no indication of any recognition of the 
fact that private law in its true nature consists not so much of 
rules imposed from above, or by the tyranny of custom or of 
religion, as of rules deduced by the process of analysis and 
explication of human transactions and relations above referred 
to. Thus scarcely any instances seem forthcoming of the law 
recognizing implied obligations. One apparent exception may be 
pointed to in the warranty of quiet possession accompanying sale 
by the copper and the scales, but as to that the most approved 
view now would seem to be that it was not a case of implied war- 
ranty, but arose out of express words of the vendor. For the rest, 
a recognition by the law of the obligation of a guardian honestly 
to administer the estate of his wards would seem to be almost 
the only example of legal obligation arising out of a relation of 
this kind. 

The last two centuries and a half of the Republic, especially the 
latter half of that period, unquestionably saw a notable develop- 
ment and expansion of the law at Rome. We see some deliberate 
recognition of the claims of equity and justice in modification of the 
immemorial rules of the jus czvz/e, or, as we might say, the old com- 
mon law. Perhaps the most notable example is what is known 
as the Publician Edict, wherein were recognized the equitable 
claims of a dona fide purchaser, even though there may have been 
technical defects in the conveyance to him of the property pur- 
chased, and—as against all but the true owner—even though 
his vendor had, in fact, no title to the property sold. The same 
tendency operating upon the old common law appears also at this 
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period in the just modification of the law of prescription, or usuca- 
pio, by requiring that one should have become possessor bona fide, 
and as the result of some legitimate transaction such as sale or gift, 
if time was to run in his favor and he was to acquire full legal 
ownership upon lapse of the necessary period. 

We see, too, at this time recognition of the natural claims of 
blood relationship, in matters of succession to property, secured 
by the prztorian institution of donorum possessto, whereby, al- 
though the pretor could’ not by his edict transfer the legal 
inheritance from the common law heir to another, yet he could 
and did put another, if entitled by nearness of blood relation- 
ship, into possession of the estate and protect him in that pos- 
session until by length of time legal ownership had accrued to 
him, in defiance of many of the rigid and narrow rules of agnatic 
succession. So, too, we see another use of this donorum possessio 
in the simplification of the law of wills by the establishment of the 
pretorian will, which required only the presence of seven seals, 
and did not require evidence of the actual carrying out of the 
ceremony of the copper and the scales; although this pretorian 
will did not apparently acquire validity as against the jus civile 
heir, if the latter could prove defects in the accompanying man- 
cipatory ceremony, until an edict of Marcus Aurelius in the lat- 
ter part of the second century of our era. It was towards the 
close of the Republic, also, that Roman law, in the words of 
Sohm, “contrived to accomplish a veritable masterpiece of 
juristic ingenuity in discovering the notion of a collective per- 
son; in clearly grasping, and distinguishing from its members, 
the collective whole as the ideal unity of the-members bound 
together by the corporate condition; in raising the whole to 
the rank of a person (a juristic person, namely) and in secur- 
ing it a place in private law as an independent subject of pro- 
prietary capacity standing on the same footing:as other private 
persons,” ! 

But in the main it seems evident that the legal expansion of 
Rome in this period is to be ascribed to the growth of a broader 
system of law, alongside of the old common law, which was appli- 
cable not only to Roman citizens, but to all free men at Rome. 
It seems agreed that this was in the main, in the first instance, a 
recognition by the pretors of existing mercantile customs and 





1 Sohm, Institutes (Ledlie’s translation), 2 ed., 202. 
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methods, practically forced upon them by the increasing num- 
bers of alien traders and residents at Rome, which followed the 
' great expansion of commerce incident to the final defeat of Car- 
thage and to the spread of Roman dominion over the countries 
subsequently constituting her Mediterranean provinces. These 
mercantile usages would inevitably be characterized by simplicity 
and by the ready recognition of common equity and justice, being 
the outgrowth of the ways which business men naturally adopt of 
doing business. The four contracts which became recognized 
during this period as legally obligatory upon the mere consent of 
the parties to them, contrary to all the traditions of the Roman 
law, — which regarded such mere consent, unaccompanied by any 
formal ceremony or fixed legal formule, as mere nudum pactum, 
— indicate on their face the probability that their recognition was 
the outcome of commercial necessities. They were the contracts 
of sale, letting and hire, partnership, and agency or mandate. 
The same may be said of the four contracts ve, that is, accompa- 
nied by the delivery of something, which are believed to have first 
obtained legal recognition in this epoch, namely, the mutuum, 
or simple loan of money without any ceremony of the copper and 
the scales, the commodatum, or contract of gratuitous loan for 
use, the depositum, or contract of gratuitous deposit, and the 
contract of simple pledge by delivery over of property with that 
object. 

To trade, also, it would seem probable that we may attribute 
the establishment of what is known as the literal contract, whereby 
entries in ledgers of receipts and disbursements, made with the 
consent of the party debited, were held to constitute binding obli- 
gations; and whereby by means of cross entries the advantages of 
negotiability were secured at a time before the invention of what 
we call negotiable instruments. Part of the advantages of this 
contract, moreover, lay in the fact that once formed it was strictz 
juris, or in other words the party liable was strictly held by it, and 
could not plead, as against its enforcement, equitable considera- 
tions existing before or arising after it. 

On the other hand, all the other contracts above mentioned 
were what were called done fidei contracts, or in other words their 
legal enforcement was permitted only subject to all proper con- 
siderations of justice and equity as between the parties. It is 
obvious what an opening this left for the legal recognition of 
implied obligations; as did also the principle of Roman law said 
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to have been recognized in this period that no one must be enriched 
at the cost of another’s injury. This establishment of Jone fidet 
actions marks a most important liberalization of the law, inasmuch 
as under the old jus civile it is believed that there was only one 
contract which was in this sense bone fidez, namely, the mancipatio 
cum fiducta. 

The characteristics, then, of this new system of law that had 
grown up alongside of the old national common law at Rome, were 
greater naturalness and simplicity, and more recognition of justice 
and equity, as distinct from a spirit of rigid technicality, ceremo- 
niousness, and artificiality; and we find indications of Roman law- 
yers arriving at a generalization in ‘respect of such tendencies and 
characteristics in the fact that, apparently about the time of 
Cicero, a new word came into vogue to indicate this portion of the 
legal system, namely, “jus gentium,” or, as we might say, “ univer- 
sal law,” —a name which indicates the recognition of the fact that 
the distinguishing feature of this new law, available to all free men, 
was that it had a certain universal character, as contrasted with a 
local, tribal, narrowly national character. 

But the important thing for our present purpose is to notice that 
in the main this development of law at Rome in a right and true 
direction was not the result of any scientific theory of what private 
law should be, but rather the outcome of circumstances, and of the 
absolute necessity of devising rules of law applicable to the trans- 
actions of trade and the affairs of the numerous transient or perma- 
nent non-citizen residents at Rome. The pretors’ edict is evidence 
of the way in which the Roman magistrates met the necessities of 
the situation with the practical ability which characterized them; 
but law was still in its empirical stage, nor was the pretors’ edict 
capable of fully meeting the necessities of legal development, any 
more than legislation by parliament would be in our own day. In 
order that the expansion and liberalization of the law should ad- 
vance uniformly towards the building up of a perfect system, it 
was necessary that some theory, or ideal, as to the true nature of 
law in general, should establish itself, and this we shall now see was 
destined in the fullness of time to come to pass. 

This ideal was found, apparently about the beginning of the 
Empire, in the Stoic conception of a law of nature, which the Ro- 
man jurists adopted in their speculations, and applied to matters 
legal in a way in which the Stoics themselves had never done. 
The contribution of the Stoics to legal studies “ consisted more in 
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the informing spirit than in any definite conceptions which were 
borrowed.” } 

It is not necessary here to dilate at length upon the Stoic theory 
of a law of nature. At its basis was the belief that there is inher- 
ent in the universe at large, and in each individual thing, whether 
animate or inanimate, a certain nature, which, if allowed to take its 
proper course, would ultimately lead to the attainment of a perfect 
development of each thing in its own order. This nature, it was 
held, was essentially reasonable, its rules embodied the naturalis 
ratio, and reasoning beings could, by exercise of their reason, find 
out what its dictates were, and their duty was faithfully to follow 
them. And under this conception, as developed by the jurists, 
not only is there such a nature of man, of animals, and of every 
individual physical thing, — there is also “a nature of every sort of 
contract, action, and soon. In each and all of these ‘natures’ an 
ordinative energy and determinative rule are observable. These 
are its zaturalis ratio.”* In this conception as applied to law the 
Roman jurists found an ideal, toward the perfect realization of 
which in the actual law of the land they steadily pressed during 
the classical period of Roman law. 

Now, the more we study this conception of a law of nature, as 
applied to the transactions and relations of mankind on the juridi- 
cal plane, in the dry light of modern reason, the more we are likely 
to come round to the view of Professor Holland, that laws of na- 
ture, in this sense, are merely “such of the received precepts of 
morality relating to overt acts, and therefore capable of being 
enforced by a political authority, as either are enforced by such 
authority, or are supposed to be fit so to be enforced.”*® But if 
the Roman jurists had so regarded it, or spoken of it, it would as- 
suredly never have borne the fruit it bore in the development of 
law. Their position was by no means merely that of superior per- 
sons criticizing the law of the land from the standpoint of their 
own higher morality. If that had been all, their labors would 
probably have been as ineffective as the criticisms of superior per- 
sons are very apt to be. On the contrary, the jurists attributed, or 
pretended to attribute, an objective existence and reality to their 
law of nature. They looked upon it as a veritable ez, whose rules 
were discoverable by reason, and when discovered had an inherent 





1 W. W. Capes, Stoicism, 239-240. 
2 Muirhead, Private Law of Rome, 2 ed., 382. 
8 Holland, Jurisprudence, 10 ed., 30. 
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authoritative force, and were in fact the truest and highest law.! 
And if such a view of the law of nature was indeed a misconcep- 
tion, we may at least say that it was the most beneficent mis- 
conception which ever occupied the human mind, whether we 
regard its effect on the development of law, or the functions it 
discharged during the middle ages and as the basis of modern 
international law. 

Moreover, it is to be observed that the semi-official position of 
the Roman certificated jurists, and the jus respondendi which they 
possessed, and the authoritative force of their legal opinions when 
produced before the judices to whom lawsuits were remitted by 
the pretor, enabled them in large measure to secure the: em- 
bodiment of their views in’ the actual law of the land. As it has 
been concisely expressed, the bar gave the law to the bench at 
Rome, not the bench to the bar, as with us. The only objection 
to the phrase is that, strictly speaking, there was no bar and no 
bench. 

The really important thing to notice, however, is that the prin- 
ciples of the law of nature as deduced by the Roman jurists, and 
the methods of its development in their hands, were entirely in 
accordance with the true conception of private law as above out- 
lined. ‘ The conception of nature as a source of law,” says Mr. 
Bryce, “ found a solid basis for law in the reason and needs of man- 
kind, and it softened the transition from the old to the new, first by 
developing the inner meaning of the old rules while rejecting their 
form, extracting the kernel of reason from the nut of tradition, 
and secondly, by appealing to the common sense and general 
usage of mankind, embodied in the jus gentium,.as evidence that 
nature and utility were really one, the first being the source of 
human reason, and the latter supplying the ground on which rea- 
son worked.”? And again, says the same writer, “ Speaking 
broadly, the law of nature represented to the Romans that which 





1 Mr. Bryce, however, evidently thinks the Roman jurists knew very well the true 
‘ state of the case. ‘‘ A modern precisian,” he says, “might say that the Romans ought 
to have called it, not ‘the law of nature,’ but ‘ materials supplied by nature for the 
creation of a law,’ a basis for law rather than the law itself. To the Romans, however, 
such a criticism would probably have seemed trivial. They would, had the distinction 
been propounded to them, have replied that they knew what the critic meant, and had 
perceived it already ; but that they were concerned with things, not words, and having a 
practical end in view, were not careful about logical or grammatical minutiz.” 2 Bryce, 
Essays on History and Jurisprudence, 152-153. 
2 2 Bryce, zdid., 156. 
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is conformable to reason, to the best side of human nature, to an 
elevated morality, to practical good sense, to general convenience. 
It is simple and rational, as opposed to that which is artificial or 
arbitrary. It is universal, as opposed to that which is local or 
national. . . . It is natural, not so much in the sense of belonging 
to men in their primitive and uncultured condition, but rather as 
corresponding to and regulating their fullest and most perfect 
social development in communities, where they have ripened 
through the teachings of reason.” } 

‘The characteristics of the speculative Roman jus naturale, as 
Voigt summarizes them, are its potential universal applicability to 
all men, among all people, and in all ages, and its correspondence 
with the innate conviction of right; and its leading propositions, 
the recognition of the claims of blood, the duty of faithfulness to 
engagements, the apportionment of advantage and disadvantage, 
gain and loss, according to the standard of equity, and the suprem- 
acy of the voluntatis ratio over words or forms.” 

But directly private law was conceived of as a system to be 
developed by a process of reasoning working upon fundamental 
principles of justice and common sense, and not consisting merely 
of ancient customs and ceremonies, or of rules arbitrarily imposed 
by authority, a true conception of law had been reached. Herein 
lay what was indisputably true in the conception of a lex nature. 
To conceive of law in this way was the actual achievement of Rome, 
and when once this idea of law had been attained it was an ines- 
timable addition to the thought of mankind. Many a chapter, 
little creditable to the history of English law, would have been 
non-existent if such a conception had at all times possessed the 
minds of judges and of legislators. Until English law had been 
delivered from the technicalities and artificial logic with which 
lawyers surrounded the feudal land law, on the one hand, and from 
the methods of legal administration known as forms of action on 
the other, it was impossible for it to be placed upon the basis, 
and developed along the lines on which law had been placed, and 
which law had attained, in the classical period of Roman jurispru- 
dence. Now, however, if we study the development of our case 
law, it is clear that a process of development is going on largely, 
if not altogether, in harmony with the true conception of private 





1 2 Bryce, Essays on History and Jurisprudence, 151-152. 


2 Das Jus Naturale, 304, 321-323; cited in Muirhead, Private Law of Rome, 2 ed., 
381-382. 
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law as above unfolded. We have at last attained to the position to 
which the Roman jurists led the way. 

Thus we are able to understand the true meaning of a passage 
in one of Sir Henry Maine’s essays which must have puzzled many 
a student. In his essay on Roman Law and Legal Education, he 
says: “It is not because our own jurisprudence and that of Rome 
were once alike that they ought to be studied together; it is be- 
cause they w// be alike. It is because all laws, however dissimilar 
in their infancy, tend to resemble each other in their maturity; 
and because we in England are slowly, and perhaps unconsciously 
and unwillingly, but still steadily and certainly, accustoming our- 
selves to the same modes of legal thought, and to the same con- 
ceptions of legal principle, to which the Roman jurisconsults had 
attained after centuries of accumulated experience and unwearied 
cultivation.” 4 

The same idea is to be found expressed in clear ‘and striking 
language by Sir Frederic Harrison in his articles on the English 
School of Jurisprudence, published a good many years ago in the 
Fortnightly Review. “The present generation,” he says, “ has 
witnessed a really striking phenomenon. This is no less than the 
re-annexation of the English law on to the great body of principle, 
of which the Roman law is the basis and the framework. Hence- 
forward the insularity of English law is a thing of the past... . 
English law has worked itself free from whole masses of those 
feudal anomalies and accidents which in the last century made it 
seem something so monstrous and hopeless to men trained in the 
civil law. It never was at any time in so unmethodical a state as 
was the law of France before the Code of Napoleon, or the Roman 
law in the time of Cicero. But now that much of the old confusion 
has been cut away, it is seen that the bulk of the English law is 
entirely comparable to, and in many respects in complete harmony 
with, the bulk of the civil law. The law relating to land, to build- 
ings, and to the settlement of estates, and necessarily the law of suc- 
cession and wills, is from political causes deeply stamped with the 
history of its feudal origin. It is this startling and picturesque 
side of English law which has filled the lawyers of England and 
of the Continent alike with the conviction that English. law is a 
unique production of the human mind. But this is merely the 





1 Cambridge Essays for 1856, printed as an appendix to Village Communities in 
the East and West, 332. 
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historical casing of our law. Behind this feudal accident, when we 
study it by a sound analysis, it is seen the bulk of the English law, 
the whole law of contract, the whole commercial law (and this is 
ever becoming more and more the bulk of the civil law), really, as 
the old books said, ‘runs on all fours’ with that modified and 
modernized form of the law of Justinian which is the groundwork of 


the law of all civilized Europe.” 4 
A. H. F. Lefroy. 


UNIVERSITY OF TORONTO. 





1 31 Fortnightly Review 129. 
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A PHASE OF ACCOUNTING IN 
TRADE-MARK CASES. 


ROTECTION against unfair dealing by imitation of trade 
names, marks, or symbols, is now afforded the injured trader 
on one of two grounds, — either by the judicial recognition of his 
technical trade-mark to which he may have an exclusive right 
in connection with a particular class of goods, or by the protec- 
tion of names, marks, or signs to which he has no such exclusive 
right, on the ground of unfair competition.! It is the “ good will” 
of the merchant, or the right to have the benefit of the reputation 
of his products, which is thus guarded by the courts.? 
In Elgin National Watch Co. v. Illinois Watch Co.,? Chief Justice 
Fuller defines thus the technical trade-mark: 


“ The term has been in use from a very early date, and generally speak- 
ing, means a distinctive mark of authenticity, through which the products 
of particular manufacturers or the vendible commodities of particular mer- 
chants may be distinguished from those of others. It may consist in any 
symbol or in any form of words, but as its office is to point out distinctly 
the origin or ownership of the articles to which it is affixed, it follows that 
no sign or form of words can be appropriated as a valid trade-mark which, 
from the nature of the fact conveyed by its primary meaning, others may 
employ with equal truth, and with equal right, for the same purpose.” 


* Within the field of marks which are capable of exclusive owner- 
ship, a trader may become entitled to the exclusive use of a name 
or symbol, provided he can show priority of ownership and con- 
tinuous use thereof associated with a particular class of goods.! 
And his rights, so far as an injunction is concerned, are to be pro- 
tected irrespective of the innocent character of the defendant's 
acts.° In cases of unfair competition the courts in England logi- 
cally enough do not require fraud on the part of the defendant as 
a necessary element of a complainant’s cause of action. But fraud 





1 For a discussion of the relationship between the law of trade-marks and of unfair 
competition, see to HARV. L. REV. 275, and 12 sid. 243. 

2 George G. Fox Co, v. Glynn, 191 Mass. 344, 349. 

8 179 U. S. 665, 673. 

* Gilman v. Hunnewell, 122 Mass. 139. 

5 Regis v. Jaynes, 185 Mass. 458, 460. 

6 Millington v. Fox, 3 Myl. & C. 338, 352. 








ACCOUNTING IN TRADE-MARK CASES. 621 





seems to be a necessary prerequisite in the United States courts.! 
The remedy in trade-mark cases may be by action at law or in 
equity; in cases of unfair competition it may be in equity; in 
cases of trade-mark the injunction is absolute against the use of 
the offending mark ;? in the other class of cases it is against the 
use of the complainant’s marks without signs sufficiently distin- 
guishing to prevent confusion of the two commodities in the 
public eye. 

If the aggrieved trader resorts to a court of equity and is held 
entitled to an injunction to protect him against infringement of his 
trade-mark or against unfair competition, he is in the United States, 
in most cases, entitled to an account of damages and profits to be 
estimated by a master in chancery. Generally speaking, the suc- 
cessful complainant can recover the damages sustained by reason 
of the wrongful user and the profits earned by the defendant 
through such wrongful user.* If, however, the defendant’s acts 
were purely accidental, without any deliberate intention to deceive 
the public, an account of profits may not be ordered.® 

It is the purpose of this article to discuss a rule relating to an 
accounting of profits affirmed by the Supreme Court of Massa- 
chusetts in a recent trade-mark case. This rule is found in the 
case of Regis v. Jaynes.6 The plaintiffs in that case had built 
up since 1877 a small business in the sale of dyspepsia tablets 
in boxes marked “ Rex.” They began advertising in 1898, and 
the business was confined to Haverhill, Mass., and surrounding 
towns. The defendants were retail druggists, and began in Boston 
in 1903 advertising on a large scale ‘‘ Rexall Dyspepsia Tablets ” 
in ignorance of the plaintiffs’ rights. The defendants’ labels, ex- 
cept for the similarity of names, differed from those of the plain- 
tiffs, but both remedies consisted of two sorts of pills to be taken 
in connection with each other. The defendants did a large busi- 





1 Elgin Nat’l Watch Co. z. Illinois Watch Case Co., 179 U. S. 665, 674; Howe 
Scale Co. v. Wyckoff, 198 U. S. 118; French Co. v. Saratoga, 191 U. S. 427, 440. 
And see W. R. Lynn Shoe Co. v. The Auburn-Lynn Shoe Co., 100 Me. 461; 16 
Harv. L. REv. 272. 

2 Bass v. Feigenspan, 96 Fed. Rep. 206. 

8 Reddaway v. Banham, [1896] A. C. 199. 

* Saxlehner v. Eisner & Mendelson Co., 138 Fed. Rep. 22; Walter Baker & Co. v. 
Slack, 130 Fed. Rep. 514; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 207. 

5 Elgin Nat’l Watch Co. z. Illinois Watch Co., 179 U.S. 665, 674; Saxlehner z. 
Siegel-Cooper Co., 179 U. S. 42;-N. K. Fairbank v. Windsor, 124 Fed. Rep. 200; 
Ellen v. Slack, 24 Sol. J. 290; Moet v. Couston, 22 Beav. 578. 

® 191 Mass. 245. 
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ness, but almost entirely in Boston and so substantially outside the 
territory of the plaintiffs. There was no fraud involved except 
that the defendants continued to sell their tablets after notice from 
the plaintiffs of infringement of their trade-mark “Rex”; and 
this continuance caused absolutely no diversion of the plaintiffs’ 
business. The plaintiffs obtained an injunction against the use by 
the defendants of the name “ Rexall Dyspepsia Tablets” in con- 
nection with the sale of their pills.1. A supplemental bill was filed 
praying for damages and profits for infringement since the filing 
of the original bill. The case was recommitted to the master; and 
at the hearing before him the defendants offered to prove that no 
actual deception or mistake had occurred by reason of the defend- 
ants’ acts, and that there had been no sales of the defendants’ 
tablets as and for the goods of the plaintiffs during the period 
covered by the accounting. The master ruled that both these 
offers were immaterial and that the defendants were liable for all 
profits. The defendants alleged exceptions. The unusual question 
was, therefore, directly presented to the Supreme Court of Massa- 
chusetts, whether, in an accounting in a trade-mark case, the de- 
fendant cannot show in relief of himself that he made no sales 
by reason of the resemblance between the two labels, and that 
there had been no confusion of the competing commodities in 
the public mind? 

Judge Sheldon, who expressly dealt with the case apart from 
the trade-mark statute in Massachusetts,® found sufficient fraud on 
the part of the defendants in their continuing infringement after 
the filing of the original bill to satisfy the requirements of Saxlehner 
v. Siegel-Cooper Co.’ and other cases. He overruled the defend- 
ants’ exceptions, and held that a defendant must account for all 
profits earned by the infringing trade-mark, irrespective of the 
question whether the purchasers had in fact bought the goods of 
the plaintiff believing them to be the goods of the defendant. 
To the correctness of this ruling we now address ourselves. 

The situation was certainly an unusual one. In the ordinary 
accounting, from the nature of the subject-matter, it is as difficult 
for the plaintiff to show that any one purchaser from the defendant 
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1 Regis v. Jaynes, 185 Mass. 458. 
2 Regis v. Jaynes, 191 Mass. 245. 
8 Mass. Rev. Laws, c. 72, § 9. 
#179 U.S. 42. 
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would have bought the plaintiff’s goods had he not been misled 
into buying the defendant’s, or that any one purchaser actually 
bought the defendant’s goods as and for those of the plaintiff, as it 
is for the defendant to show the contrary. But here the small local 
character of the “ Rex” business as compared with the infringing 
“ Rexall” business enabled the defendants to show affirmatively 
what is rarely possible. Ought not the infringer to be allowed the 
benefit of this proof? 

Let us turn to the authorities in Massachusetts, in this country, 
and in England. In Massachusetts, certainly, the Supreme Court 
was not fettered by any previous judicial expression in favor of 
the complainants’ position! The first case before the full bench 





1 Outside the present case, there is no trade-mark or unfair competition case in 
Massachusetts which has reached the full bench in which an accounting has been com- 
pleted. Up to 1878 there was no decree for damages or profits in a trade-mark suit in 
equity in any case before the full bench. 

Suits in equity to protect symbols, in which the defendants succeeded and in which, 
of course, no question of accounting arose, are: Ames v. King, 2 Gray (Mass.) 379; 
Rogers v. Taintor, 97 Mass. 291; Emerson v. Badger, ror Mass. 82; Hallett 2. 
Cumston, 110 Mass. 29; Boston Diatite Co. v. Florence Mfg. Co., 114 Mass. 69; 
Gilman v. Hunnewell, 122 Mass. 139; Magee Furnace Co. v. LeBarron, 127 Mass. 
115; Connell v. Reed, 128 Mass. 477; Warren v. Warren Thread Co., 134 Mass. 247; 
Chadwick v. Covell, 151 Mass. 190; American Order of Scottish Clans v. Merrill, 
151 Mass. 558; Weener v. Brayton, 152 Mass. 101; Covell v. Chadwick, 153 Mass. 
263; Burt v. Tucker, 178 Mass. 493; Garst v. Hall & Lyon Co., 179 Mass. 588; 
Dover Stamping Co. v. Fellows, 163 Mass. 191; Martin v. Bowker, 163 Mass. 461; 
Crossman v. Griggs, 186 Mass. 275; Lothrop Co. vw. Lothrop, Lee & Shepard Co., 
191 Mass. 353; Messer v. The Fadettes, 168 Mass. 140. 

Actions at law in which the defendant succeeded: Thomson v. Winchester, 19 Pick. 
(Mass.) 214; Marsh ». Billings, 7 Cush. (Mass ) 322; Chase v. Mayo, 121 Mass. 343. 

In the following cases, although an injunction was granted restraining the use of 
plaintiff’s symbols, no accounting of profits was ordered: Hoxie v. Chaney, 143 Mass. 
592; Russia Cement Co. v. LePage, 147 Mass. 206; International Trust Co. v. Inter- 
national Loan & Trust Co., 153 Mass. 271; Noera v. Williams Mfg. Co., 158 Mass. 
110; American Waltham Watch Co. v. U.S. Watch Co., 173 Mass. 85; New England 
Awl Co, v. Marlborough Awl Co., 168 Mass. 154; Flagg Mfg. Co. v. Holway, 178 
Mass, 83; Hildreth v. McDonald Co., 164 Mass. 16; Viano v. Baccigalupo, 183 Mass. 
160; Bowman z. Floyd, 3 Allen (Mass.) 76; Samuel v. Spitzer, 177 Mass. 226; Cohen 
v. Nagle, 190 Mass. 4; George G. Fox Co. v. Glynn, 191 Mass. 344. 

Commonwealth v. Jacob Rozen, 176 Mass. 129; Commonwealth v. Abe Strauss, 
188 Mass. 229; and Commonwealth v. R. I. Sherman Mfg. Co.,.189 Mass. 76, were 
criminal proceedings under statute and have no application to: this case. 

In Frank v. Sleeper, 150 Mass. 583, an injunction was granted:and the case sent to 
a master to assess damages. Nothing was said as to profits. The case is still pend- 
ing in the Supreme Court; and no final decree has been entered. 

New England Awl Co. v. Marlborough Awl Co., 168 Mass. 154, was the case of an 
imitation of a label. The Supreme Court gave the plaintiff an: injunction and sent the 
case back to the Superior Court, where accounting was waived. 
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in a trade-mark suit in which an injunction and accounting were 
ordered was Lawrence Mfg. Co. v. Lowell Mills! In 1878 the 
court below made such a decree for injunction, damages, account- 
ing, and costs. This was affirmed by the full bench in 1880, 
There is nothing in the case to show that any profits were ordered 
by the full bench to be paid to the plaintiff, which were not profits 
made from customers who were deceived by the similarity between 
the defendant’s mark and that of the plaintiff. 

Lawrence v. Hull? was dismissed shortly in the present case on 
the ground that it raised none of the questions before the court. 
It was a bill in equity based on the statute® to restrain the unlaw- 
ful use of the plaintiff's name in a partnership designation. The 
complainant secured his injunction, but the court went on to 
say :4 


“We see no ground for giving the plaintiff profits. The plaintiff has 
not been competed with unfairly, and his loss-bears no relation to the 
defendants’ gains. He ought not to recover more than compensation for 
his loss, even if the reasoning of the Supreme Court of the United States 
should seem to suggest that possibility in patent cases. Zilghman v. Proctor, 
125 U.S. 136, 148. Compare foot v. Railway Co., 105 U.S. 189, 214, 
215.” 


There seems to be nothing in the statute under which the pro- 
ceeding in Lawrence v. Hall was brought, which should differen- 
tiate the principles of accounting there binding from those in a 
proceeding to protect a common law or statutory trade-mark. 
This language above quoted seems to recognize a difference 
between the rule of accounting in a patent case under the express 
provisions of the United States Statutes, and an accounting in 
cases closely allied to the present. Lawrence v. Hull deserves 
more consideration than the Supreme Court in the present case 
gave it. 





1 129 Mass. 325. 

2 169 Mass. 250. 

8 Mass. Pub. Stat., c. 76, § 6. “No person carrying on business in this common- 
wealth shall assume or continue to use in his business the name of a person formerly 
connected with him in partnership, or the name of any other person, either alone or 
in connection with his own or with any other name or designation, without the consent 
in writing of such person or of his legal representatives.” §7. “The supreme judicial 
court may restrain by injunction the use of trade-marks or names in violation of the 
provisions of this chapter.” 

# P. 252, 
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The Massachusetts court, therefore, when the principal case 
was presented for its consideration, was dealing with an open ques- 
tion, except in so far as the defendants’ position was favorably 
affected by Lawrence v. Hull. 

Outside of Massachusetts there are but few cases in the United 
States involving this point. Such a one, however, seems to be 
Baker v. Baker,! in which the court says: ? 


“ The evidence shows that the substantial grievance of the complainant is 
found in the conduct of William H. Baker at the inception and early in the 
history of his competition. This was remedied as to the future by the pre- 
liminary injunction in the first action. That injunction gave the full meas- 
ure of relief to which the complainant, under the circumstances of the case, 
was entitled, except such a recovery for profits and damages as he might be 
found entitled to. The evidence upon the accounting failed to disclose 
that the complainant was entitled to any recovery of profits, or any except 
nominal damages, by reason of the defendant’s conduct. It failed to dis- 
close that a single person had purchased goods marketed by the defendant, 
supposing them to be the product of the complainant, or that the complain- 
ant had lost a single customer by the defendant’s conduct.” 


Therefore the complainant recovered only nominal damages.’ 
There is a class of cases holding that the defendant cannot 
prove in reduction of profits what proportion is due to the com- 





1 115 Fed. Rep. 297. 

2 P. 299. 

8 The case of N. K. Fairbank Co. v. Windsor, 118 Fed. Rep. 96, tending the other 
way, was overruled in 124 Fed. Rep. 200, Paul, Trade Marks, { 326, relies on this 
overruled case and on Lever v. Goodwin, 36 Ch. D. 1 (see é#/ra), for his statement, — 
“ Profits recoverable in equity for unfair competition are governed by the same rule as in 
cases for infringement of trade-marks, and are not limited to such as accrue from sales 
in which it is shown that the customer is actually deceived, but include all made on 
goods sold in the simulated dress or package, and in violation of the rights of the 
original proprietor.” And see to Harv. L. REv. 275, 298. See Little v. Kellam, 100 
Fed. Rep. 353; Liebig’s Extract Co. v. Walker, 115 Fed. Rep. 822, 828; La Repub- 
lique Francaise v. Hegeman, 116 Fed. Rep. 1021; Luddington Novelty Co. v. Leonard, 
127 Fed. Rep. 155, 157; Williams v. Metcalf, 106 Fed. Rep. 168, 172. 

In Sawyer v. Kellogg, 9 Fed. Rep. 601, there is general language that a defendant 
must account for all profits. But the particular point now under discussion was not 
presented to the court, nor did it indicate how it would decide it. 

But in Atlantic Milling Co. v. Rowland, 27 Fed. Rep. 24, 25, the court said 
extra-judicially: “It is argued that the evidence does not show that the orator would 
have made this profit if the defendants had not. This might be true, and not affect 
the rights of the parties. If the defendants made profits by their invasion of the 
orator’s rights, the orator is entitled to them whether the same profits would have 
been made by the orator or not, and not to any more if they would, for the same 
profits could not be made by both.” 


40 
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modity itself and what to the trade-mark, by showing that he 
could have sold other like goods to other people under a different 
mark.! These authorities are not decisive of the position taken 
by the Supreme Court of Massachusetts in the present case, 
though their reasoning tends to support it. 

Outside the federal courts the Supreme Court of Massachusetts 
finds in the United States substantial support in a case in Ken- 
tucky.2, There the defendants closely imitated the plaintiffs plows 
down to minute details, except the trade-mark. Although the 
complainant had sustained no damage, the court ordered an 
injunction and accounting of all profits on the ground that the 
defendants were endeavoring to palm off their plows as the plows 
of the plaintiff. Real intent to commit fraud existed in this case, 
and the court emphasized this in its decision: 8 


“ In this case it has been adjudged that the imitation was made with the 
design on the part of the appellees to make profit by the deception, and we 
perceive no reason why the appellants should not have the profits if they 
claim nothing more.” * 


The court was clearly wrong in granting the injunction at all, 
which somewhat discredits the case. The defendants had a clear 
right to imitate the complainant’s plows, provided they did not 
imitate the trade-mark and took reasonable means to distinguish 





1 Benkert v. Feder, 34 Fed. Rep. 534 (where there was undoubtedly confusion, as 
the defendant marked his goods with the complainant’s own name); Saxlehner v. 
Eisner, 138 Fed. Rep, 22; Graham z, Plate, 40 Cal. 593; Hopkins, Trade-Marks, 2 ed., 
383- 

2 Avery & Sons v. Meikle & Co., 85 Ky. 435. 

8 P. 446. 

4 See also Beebe v. Tolerton & Stetson Co.,117 Ia. §93. This was an action under 
a statute allowing profits for a forged label. On p. 597 the court said: “The statute 
can only be upheld on the theory that these profits are either compensatory or penal 
in character. If compensatory, the plaintiff must show that he or the association he 
represents has suffered some damage, and there is no pretense of any such proof in 
this case.” 

El Modello Cigar Mfg. Co. v. Gato, 25 Fla. 886. The bill alleged that the defendant 
had palmed off their cigars as and for those of the plaintiff, and that the defendants 
had deprived the plaintiff of profits. The defendants demurred that damages were 
not recoverable in excess of profits. No question of profits was involved, though 
the court said by way of dictum that all profits were recoverable. But in view of the 
allegations of the bill admitted by demurrer, none of this language is in point. 

Drummond Tobacco Co. wv. Tinsley Tobacco Co., 52 Mo. App. Io, 31. Accounting 
was here denied on the ground that it was difficult to determine the exact data which 
formed the elements of such an account. 

Stonebraker v. Stonebraker, 33 Md. 252, 263; Stagg Co. v. Taylor, 95 Ky. 651, 669. 
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the two makes. The court could properly enjoin the sales of the 
plows unless marked with a distinguishing characteristic, but the 
relief should have gone no further. The correct rule in sucha 
case is that adopted in Flagg Mfg. Co. v. Holway.! In that case 
the defendants imitated the plaintiffs’ zither closely, except the 
trade-mark. The Supreme Court held that the plaintiffs were 
entitled to an injunction restraining the defendants from selling 
zithers not more plainly marked with their own name, or some 
other distinguishing mark; no accounting was granted, although 
asked for. 

Avery & Sons v. Meikle & Co.? was cited with approval in the 
recent case of W. R. Lynn Shoe Co. v. Auburn-Lynn Shoe Co.,3 
not cited by the court in the principal case. It is probable, though 
not entirely clear from the report, that in the Maine case all profits 
were the fruit of the defendant’s deception. The approval given 
to the far reaching Kentucky rule, that profits recoverable in equity 
in cases of trade-mark or of unfair competition are not limited to 
such as accrue from sales where it is shown that the customer is 
deceived, is therefore, in all likelihood, obzter dictum. 

On the other hand, in Clark Thread Co. v. William Clark Co. 
two manufacturers were entitled to a mark which the defendant 
was enjoined from infringing. The court did not hold the defend- 
ant liable to each owner separately for all profits earned from 
wrongful sales, or to each owner for half the profits. It said: 


“Tts responsibility to the complainant should be confined to such profits 
as were diverted from the complainant, and such damages as the complain- 
ant otherwise sustained, leaving the defendant answerable to the Mile-End 
Company for the profits unlawfully diverted from it.” 


Whatever general language in the earlier federal cases there can 
be found against the rule favoring the defendants, must be con- 
sidered as superseded by Baker v. Baker.® In other American 
jurisdictions the rule favoring the plaintiffs receives substantial 
support from the somewhat doubtful case of Avery v. Meikle,® and 
discredit from Clark Thread Co. v. William Clark Co.’ To the 
other United States authorities outside Massachusetts not much 
importance can be attached. 





1 178 Mass. 83. 2 85 Ky. 435. 
8 100 Me. 461, 479. 4 56 N. J. Eq. 780. 
5 t15 Fed. Rep. 297. 6 Supra. 


7 56 N. J. Eq. 789. 
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The English authorities are not entirely clear.1 The later cases 
throw some doubt on the earlier ruling which favored the plaintiffs’ 
contention in the case under discussion. In Edelsten v. Edelsten,? 
the vice-chancellor in the court below refused to limit the account 
of profits required of an infringer jn a trade-mark case on the 
ground that there was no proof of deception of the public. This 
order was affirmed shortly in the upper court. Except in so far 
as the defendant did not offer actual proof negativing deception, 
this case is authority for Judge Sheldon. 

In Ford v. Foster,’ accounting was allowed of profits earned 
after the filing of the bill. No point was made by counsel that 
the defendant's liability should be reduced in the absence of proof 
of actual deception. The question was very shortly dealt with. 

But there seems to be some doubt indirectly cast on these 
rulings by the more recent case of Hodgsdon & Simpson v. 
Kynoch, Ltd. The court said: ® . 


“T grant an injunction restraining the defendant company, its servants 
and agents, from selling or offering for sale, any of its soaps in any of the 
four wrappers above mentioned in their present forms with lions’ heads upon 
them, or so as to induce the belief that any of such soaps were manufac- 
tured by the plaintiffs. Then, though no actual case of a purchaser being 
misled into buying the defendants’ instead of the plaintiffs’ soap has been 
proved before me, I think if the plaintiffs insist upon more than nominal 
damages and ask for an inquiry as to damages, I must grant such an inquiry, 
reserving the costs of it.” 

Nevill, Q. C. “ May we have, instead of an inquiry as to damages, an 
account of profits ?” ; 

Romer, J. “ No, certainly not. I think it would be most unjust in this 
case.” © 





1 In England the plaintiff stands in a better position in patent, trade-mark, and un- 
fair competition cases than in the United States. In patent litigation in England the 
defendant may be compelled to destroy the infringing article or deliver it to the plain- 
tiff. Betts v. DeVitre, 34 L. J. Ch. 289; Lancashire Explosives Co. v. Roburite 
Explosive Co., 12 R. P. C. 470. 

In trade-mark and unfair competition cases in England it is unnecessary to prove 
fraud on the part of the defendant to obtain an injunction. Millington v. Fox, 3 Myl. 
& C. 338, 352; Cellular Clothing Co. v. Maxton, [1899] A. C. 326, 334, 335. 

21 DeG. J. & S. 185. 

8 L. R.7 Ch. 611. 

415 R. P. C. 465. 5 P. 475. 

6 And see Magnolia Metal Co. v. Atlas Metal Co., 14 R. P. C. 389; Sanitas Co., 
Ltd. v. Condy, 4 R. P. C. 530. 

Kerley, Trademarks, 2 ed., 425: “ But if the court is satisfied that the defendant’s 
goods have not, to any substantial extent, been passed off as those of the plaintiff, 
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The English cases bring out another important point. If goods 
are sold in a deceptive dress, the infringing manufacturer is not 
helped by selling only to jobbers who knew of the fraud. This fact 
makes the jobbers equally guilty, but does not diminish the moral 
or legal guilt of the manufacturer. As to him the fact that the 
jobbers bought because of the opportunity for fraud given them 
only shows that the manufacturer’s profits were due to the wrong- 
ful dress and not to the quality of his goods, and that therefore he 
should not be allowed to retain such wrongful profits. And so it 
was held in Lever v. Goodwin,! where Cotton, L. J., said: ? 


‘¢ The defendants, as I understand, do not sell anything to retail pur- 
chasers ; what they sell they sell to middlemen, that is to say, to people who 
purchase from them as wholesale merchants, and who are going to sell it 
by retail; and the complaint against the defendants is this: ‘ You have 
dressed up your soap in such a dress that those middlemen to whom you 
sell it are enabled, by its having that deceptive dress upon it, to sell it to 
the ultimate purchasers as the soap of the plaintiffs.” The profit for which 
the defendants must account is the profit which they have made by the sale 
of soap in that fraudulent dress to the middlemen. It is immaterial how 
the middlemen deal with it. If they find it for their benefit not to use it 
fraudulently, but to sell the soap to the purchasers from them as Goodwin's, 
that cannot affect the question whether the sale by the defendants to those 
middlemen of this soap in a fraudulent dress was a wrongful act. It still 
remains a wrongful act, because it put into the hands of the middlemen the 
means of committing a fraud on the plaintiffs by selling the soap of the 
defendants as the soap of the plaintiffs.” ® 


It is obvious that the case would be entirely different if the 
jobber bought in ignorance of the resemblance complained of and 
no user was ever deceived, because the wrongful acts would not 
have led to any sales, and none of the defendant’s profits would 
have been due to the wrongful acts. 

On the one side are Avery v. Meikle; * W. R. Lynn Shoe Com- 
pany v. The Auburn-Lynn Shoe Co. ;° Eldesten v. Eldesten ; ® Ford 





although infringing or deceptive marks have been used upon them, the plaintiff ought 
not, it is submitted, to have any option. To allow him to take the profits made by 
the defendant’s trade in goods which were in fact sold without deception would be 
unjust.” 

1 36 Ch. D. 1. 2 P.7. 

3 So Saxlehner v. Apollinaris Co., 14 R. P. C. 645, 657. Mr. Justice Kekewich 
doubted the correctness of this ruling, but felt bound by it. 

* 85 Ky. 435. 5 100 Me. 461. 

6 1DeG. J. & S. 185. 








630 HARVARD LAW REVIEW. 


v. Foster: on the other, Lawrence v. Hull;? Baker v. Baker ;? Clark 
Thread Co. v. The William Clark Co.;* Hodgsdon v. Simpson & 
Kynoch, Ltd.6 These are the closest authorities for and against 
the principal case. 

It is respectfully submitted that the case was wrongly de- 
cided. Nocourt has a right to confiscate the defendant’s property 
to make a present to the plaintiff. The doctrine of exemplary 
damages is repudiated in Massachusetts ; ® and courts of equity in 
particular are supposed to act on the principle that equity abhors 
a forfeiture.’ Accordingly, some just reason must be found which 
makes it equitable that the plaintiff should receive the defendant’s 
profits. In the ordinary case of infringement of a trade-mark the 
justice of such a payment is easily seen. The defendant has at- 
tempted to obtain and has obtained the benefit of a part of the 
plaintiff's good will by so marking his goods that the public buy 
on the strength of the good reputation of goods bearing the mark. 
The infringing goods being accordingly sold by virtue of the plain- 
tiffs good reputation and not by reason of their own merit, it is 
certainly more reasonable to say that the profits are the property 
of the plaintiff than of the defendant. This is the only justification 
for giving the plaintiff the profits made by the defendant. The 
principal case falls entirely outside this rule. The plaintiffs had 
no good will of value in Boston, and the public did not buy the 
infringing goods on the plaintiffs’ good will, of which they had never 
heard, but did buy on the defendants’, which was well known. 
Accordingly, the profits, being due to the defendants’ reputation 
and not to the plaintiffs’, are properly the property of the defend- 
ants, and the court should not confiscate them and give them to 
the plaintiffs. 

The plaintiffs are amply protected by injunction against any 
future confusion, and ex hypothest there has been none in the past. 
Had the defendants never used the mark held to resemble that of 
the plaintiffs, the latter would have been in precisely the same com- 
mercial position as they actually were. None of the defendants’ 
customers had the plaintiffs in mind in making their purchases. 
Not one cent of the defendants’ profits was made from the plain- 





1L. R. 7 Ch. 611. 2 169 Mass. 250. 

8 115 Fed. Rep. 297. 4 56N. J. Eq. 789. 
5 15 R. P. C, 465. 

6 Barnard v. Poor, 21 Pick. (Mass.) 378. 

7 Bispham, Equity, 3 ed., 238. 
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tiffs’ mark. Rulings that the defendant should account for profits 
where there has been actual diversion of business, or where the 
purchaser has confused the competing marks, even though that 
purchaser would not have been a customer of the plaintiff had the 
defendant not crossed his path, are fair enough, because in both 
of these cases the defendant’s profit comes out of the plaintiff's 
reputation. But it seems completely unjustifiable to hold that 
the money of the defendant’s customers, who never heard of the 
plaintiff or of the plaintiff’s goods, and who bought on the good 
reputation of the defendant’s goods, rightfully belongs to the 
plaintiff. 

The rule adopted in this case is not supported by the analogy 
of bills for the infringement of patents. The complainant in patent 
accountings has cast upon him the burden of proving affirmatively 
what profits the defendant derived from his infringement. This 
sum may be nothing, or a part, or the whole of the profit derived 
from the sale of the infringing machine or product, according as 
the plaintiff succeeds or fails in proving that a part, or the whole 
of such profits was due to the patented invention! In the case of 
sales of patented products ordinarily the entire profits must be 
accounted for, because it must be that the patented product is 
different from any other article or it would not be patentable; and 
therefore it is hard to escape the inference that the profits from 
selling it all proceeded from the patented invention. But it has 
never been held that the defendant is precluded from proving that 
the patented invention had no effect on his profits. For instance, 
if the defendant should contract to deliver a certain number of 
bolts suitable for certain work, and should supply patented bolts 
when unpatented bolts equally good for the particular purpose 
could have been supplied under the contract, there is no doubt 
the plaintiff would not be entitled to any of the profits from such 
a sale, although if the contract had required the use of the pa- 
tented bolts the defendant would have been obliged to pay his en- 
tire profits. The distinction is not technical. It is simply a matter 
of common sense. In the first case the defendant got no advantage 
whatever by the infringement, and in the latter case his entire profit 
was due to it; and so in the first case he should pay nothing, and 
in the second case all. It is‘hard to see, therefore, how the court, 
in the principal case, could adopt the following analogy: 





1 Garretson v. Clark, 111 U. S. 120. 
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‘If any analogy from patent cases is to be adopted, we ought rather to 
follow the rule that where the infringing machine or device derives its entire 
commercial value from the patented feature or improvement, then the 
patentee is entitled to the entire profits realized from its sale.” 


This remark refers to the well-known rule of patent law, that 
where no apportionment is possible, because the infringing fea- 
ture dominates the whole machine, the defendant must account for 
all profits. This rule, in other words, governs only in a case where 
the defendant is unable to apportion. Why the court thought that, 
in a trade-mark case where the defendants offered to prove affirma- 
tively that zone of the value of these infringing goods was due to 
the resemblance to the plaintiffs’ mark, it ought to adopt the rule 
of patent law laid down for cases where the plaintiff proves affirma- 
tively that the exéive value of the infringing goods is derived from 
the patented feature, is not apparent. The direct contrary seems 
to be the natufal conclusion. Under the view held by the court 
in this extract, if an unfortunate defendant happened by one label 
to infringe several trade-marks, he would be obliged to account to 
the owner of each for the full profits derived from the sale of goods 
bearing that label. He would have no chance, as he would if the 
rule of the patent law were adopted, to apportion the profit due 
to each feature of the infringing label, and to account to each 
owner only for the profits derived from the use of that feature 
which involved his mark. 

It is interesting to note that, not content with giving the plaintiffs 

all the money actually earned by the defendants, no part of which 
was earned by the aid of any resemblance to the plaintiffs’ trade- 
mark, the court gave in addition a fictitious profit by refusing to 
permit the defendants to charge as a part of the expense of the 
business the fair proportion of rent, heat, light and clerk hire, on 
the ground that the defendants could not prove that these charges 
would have been less if the infringing goods had not been sold. 
.The court, in so doing, directly, rejected the doctrine of the care- 
fully considered Tremolo case in the Supreme Court of the United 
States,! and established an artificial profit as the profit to be 
paid instead of the real profit figured as any business man would 
figure it. 

It is suggested that a rule which réquires the plaintiff to prove 
what profits are derived from confusion and what are not, is too 





1 23 Wall. (U. S.) 518. 
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harsh; that this would place a burden on injured merchants 
which they could not sustain. Yet in patent cases the complain- 
ant is obliged to apportion what profits are due to the patented de- 
vice and what to other elements of the infringing machine.! This 
burden was so difficult in the case of design patents? that Congress 
had to be resorted to for relief which the courts could not afford. 
The difficulty that a plaintiff may have in proving his case has 
not been considered in other branches of the law an adequate rea- 
son for relieving him of that burden. Such an argument, at best, 
only affects the burden of producing proof, not the burden of es- 
tablishing the case after the proof is all in. Were this burden 
shifted by allowing the plaintiff to recover all profits, unless the 
defendant can show affirmatively that none were the result of 
deception, this hardship on the plaintiff would no longer exist. 
However, it is respectfully submitted that the plaintiff should be 
compelled to prove his case in accordance with rules of just com- 
pensation. Any questions with reference to the difficulty of proof, 
real or fancied, in this regard, should be left to the decision of 
Congress or the state legislatures, as in the case of design patents, 
not to the courts. 
Guy Cunningham. 
Foseph Warren. 


Boston. 





1 Garretson wv. Clark, 111 U. S. 120, 121. 

2 See Dobson v. Hartford Carpet Co., 114 U. S. 439. 

8 Act of Feb. 4, 1887, 24 U. S. Stat. at L. 387, 388. 

* Compare cases where a depositor sues a warehouseman for negligence in reference 
to the res. Willett v. Rich, 142 Mass. 356; Murray v. Internat’ S. S. Co., 170 Mass. 
166. See, however, Saxlehner v. Eisner, 138 Fed. Rep. 22, and Graham v. Plate, 40 
Cal. 593, 598, where this difficulty affected the courts’ decisions in favor of the 
complainants. 
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CONSTITUTIONALITY OF LEGISLATION AFFECTING CORPORATIONS EXcLu- 
SIVELY.— It has been peremptorily decided that corporations as well as 
natural persons are within the protection of the Fourteenth Amendment ;' 
but, like natural persons, they are subject to regulation by the states under 
the police power, which cuts across that amendment. May police regula- 
tions, however, be put upon corporations exclusively? Undoubtedly under 
the police power there may be classification, but it must be based on some 
reasonable distinction. In the earlier cases in the United States Supreme 
Court, the rule was loosely laid down that “special legislation is not class 
legislation if all persons brought under its influence are treated alike under 
the same conditions.”* ‘The later cases define the rule more sharply, and 
require further that the legislation in its classification bring within its 
influence all who are under the same conditions.* By this test regulations 
concerning corporations solely, when correcting evils arising only from 
corporate enterprises, would be constitutional. No doubt it is on this 
ground that statutes abolishing the fellow-servant rule with regard to railroad 
corporations * are to be upheld; the hazards of railroading afford a reason 
for the discrimination, and the court takes judicial notice that railroads are 
run exclusively by corporations.® It must be admitted, however, that some 
courts have sustained these statutes on the ground that the word “corpora- 
tion” therein is to be construed as also including natural persons. On the 
other hand, where the evils sought to be checked are incident to private as 





1 Santa Clara County v. R. R., 118 U. S. 394, 396; R. R. v. Nebraska, 164 U. S. 
403. 
2 Missouri Pac. R. R. v. Mackey, 127 U. S. 205, 209. 

8 Connolly v. Union Sewer Pipe Co., 184 U. S. 540; R. R. z. Ellis, 165 U.S. 150. 
4 For acollection of these statutes, see 2 Labatt, Master and Servant, § 743 ¢¢ seg. 
5 See Ballard v. Miss. Cotton Oil Co., 81 — 3 


07, 569. 
6 Pittsburgh, etc, R. R. wv. Lightheiser, 78 N. Bh Rep. 1033 (Ind.); Schus v. 


Powers-Simpson Co., 85 Minn. 447. 
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well as corporate enterprises, laws applicable only to corporations would 
clearly be unconstitutional.’ And such was the holding of a recent Indiana 
case where the statute required railroad and other corporations to answer 
in damages for injuries to employees caused by superior servants. Bedford 
Quarries Co. v. Bough, 80 N. E. Rep. 529. There is no reason in the 
nature of things why corporations should be treated differently in this 
respect from large partnerships, such as some express companies, or from 
individuals. 

There is a way, however, in which corporations can be regulated differ- 
ently from individual enterprises. Today practically every corporation 
holds its charter subject to amendment, alteration, or repeal by the 
legislature, at least when the public interest requires it. The law is settled 
that neither property nor vested rights of a corporation can be taken, with- 
out compensation, by the exercise of this power, nor can the aim of the 
charter be so changed as to alter the original purpose of the grant.* But 
laws such as that in the present case do not transgress any of these limitations, 
and so could be imposed on domestic corporations under this power of 
amendment. Similar regulations could be placed upon foreign corporations 
as a condition precedent to their right to do business within the state, — at 
least where the business is not interstate commerce, — for a state can 
exercise unhampered discretion with respect to such privilege.® The 
question then remains, how statutes like the present, general in their 
wording, are to be construed. Some cases, including the principal case, 
hold that they cannot be construed as amendments to the incorporation 
laws, since they are applicable to foreign as well as domestic corporations.” 
Ignoring this objection, other courts construe them as such amendments.” 
Why could not these statutes be held to fulfill at once the twofold 
function of an amendment to the incorporation laws and a regulation 
of the permission to foreign corporations to do business within the state ? 
It is a maxim of constitutional law that a decent respect for the legis- 
lature and the proper balance of the powers of government require the 
judiciary not to declare a law unconstitutional unless the necessity is 
obviously compelling. Therefore, in the absence of statutory’? or con- 
stitutional provisions, such as those of Indiana,” regulating the amendment 
of laws and the enactment of statutes, general laws such as the one under 
discussion should be upheld on the twofold basis suggested. 





ACCEPTING RaTE CONCESSIONS UNDER THE ELkins Act. — The Elkins 
Act, amending the Interstate Commerce Act,’ has received but little judicial 
interpretation, so that two recent sets of indictments for violation of it must 
be considered largely experimental. The clause especially concerned pro- 





7 Ballard v. Miss. Cotton Oil Co., supra. See Lavallee v. R. R., 40 Minn. 249, 252. 

8 Lake Shore, etc., R. R. v. Smith, 173 U. S. 684, 698. 

9 Waters-Pierce Oil Co. v. Texas, 177 U.S. 28; Hancock Mut. Life Ins. Co. v. 
Warren, 181 U. S. 73, 76. 

10 Johnson v. Goodyear Mining Co., 127 Cal. 4. 

11 Shaffer & Munn v. Union Mining Co., $5 Md. 74; State v. Brown & Sharpe, 18 
R. I. 16; R. R. v. Paul, 64 Ark. 83; aff. 173 U. S. 404. 

12 See Braceville Coal Co. v. People, 147 Ill. 66; State v, Haun, 61 Kan. 146. 

18 Burns’ Ann. Ind. Stat., §§ 115, 117. 


1 Interstate Commerce Act, 24 Stat. at L. 379; Elkins Act, 32 Stat. at L. 847. 
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vides that giving or accepting a concession from the established tariff is un- 
lawful, and imposes penalties. United States vy. Standard Oil Co. of New 
York, U.S. Dist. Ct., W. D. N. Y., April,rg07. One set of indictments alleged 
that the established tariff for the through shipment of petroleum from Olean 
to Rutland va the Pennsylvania Railroad and three connecting carriers was 
19 cents per hundredweight, and that the defendant accepted the rate of 
16.1 cents between the same points vza the Pennsylvania and two connect- 
ing carriers, — in fact a less direct route. ‘The defendant demurred, and the 
court overruled the demurrer, A reasonable reading of the whole statute, 
combined with the attitude of the Supreme Court that an inequality of ser- 
vice justifies an inequality of charge, requires us to read into the clause 
stated the words “ for a similar service.” ? So the main question ® under 
this indictment is whether the defendant received a similar service for a 
lower rate. Courts lay down the rule very broadly that any inequality of 
condition or change of circumstance creates a dissimilar service.* ‘The 
court in the present case proceeds on the assumption that services in trans- 
porting between the same termini are similar. The first query is whether 
this assumption is correct in view of the different number of carriers in each 
-route. The only case on the point holds squarely that this is sufficient to 
justify different rates.° Further, the court’s assumption omits from consid- 
eration the element of time in transit, which has properly been held suffi- 
cient to render services dissimilar.6 Public policy would seem to per- 
mit the more circuitous route to charge less, that it might compete for 
business.” 

The other set of indictments alleged that the defendants accepted a rate 
of 17 cents per hundredweight for the transportation of petroleum from 
Olean to Burlington, knowing that the rate from places near’Olean to Bur- 
lington was 33 cents per hundredweight. The court overruled the defend- 
ant’s demurrer on the ground that, since the defendant must be presumed 
to have known that the difference was unreasonable, a violation of the stat- 
ute was charged. We must assume that both these rates were published, as 
nothing was alleged to the contrary. The courts have recently held that 
the statute constitutes the published rate the only lawful one, which must be 
adhered to until changed,® and that the statute makes it a crime for a ship- 
per to take less than this rate. The necessary inference would seem to be 
that if the shipper paid this rate, he would be safe. In deciding otherwise 
in the present case, the court puts him in a curious position. If he knows, 
or should know from the facts he possesses, that his competitors must pay 





2 Interstate Com. Com. v. B. & O. R. R., 145 U. S. 263; Same z. Ala. Midland Ry., 
168 U.S. 144; Western Union Tel. Co. v. Call Pub. Co., 181 U. S. 92, 97. 

8 This indictment might have been held demurrable for failing to allege that the 16.1 
cent rate was not published. Such a ruling would have accorded in spirit with one in 
United States v. Standard Oil Co., 148 Fed. Rep. 719, 727. 

* For an example of what minor facts are held sufficient to produce dissimilarity, 
see United States v. Chi. & N. W. Ry., 127 Fed. Rep. 785. 

5 Corporation of Birmingham v. Manchester, etc., Ry., 10 R. & Can. Tr. Cas.62. As 
our statute was modelled after an English one, the courts sanction the use of English 
cases as precedents. See Interstate Com. Com. v. B. & O. R. R., supra, 282, 284. 

6 Delaware State Grange v. N. Y., etc., R. R., 3 Interst. Com. Rep. 554. 

7 The attitude of the Supreme Court in a recent case, that a carrier should be given 
great leeway in fixing terms upon which it will agree to carry beyond its own line, sup- 
ports the view a in the present case. Southern Pacific R. R. uv. Interstate 
Com. Com., 200 U. S. 536. 

8 United States v. Standard Oil Co., 148 Fed. Rep. 719. 

® United States v. Wood, 145 Fed. Rep.' 405. 
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the carrier rates disproportionately high, he commits a crime by paying the 
only lawful rate. Apparently he must stop shipping until he can get the 
carrier to charge him more or his competitor less. Even this solicitation 
for his rival’s welfare may not keep him out of crime, for the Interstate 
Commerce Commission or a jury may easily differ from him on the reason- 
ableness of the new rates, or even declare the original proportion rea- 
sonable. The obvious objection to the court’s position is well framed by 
Mr. Justice Brewer: “In order to constitute a crime, the act must be such 
that the party is able to know in advance whether it is criminal or not. The 
criminality of an act cannot depend upon whether a jury may think it rea- 
sonable or unreasonable.” *° For this reason it would seem necessary to 
say that the penal section of the statute applies only to discriminations 
between persons, and not between localities. The aggrieved parties should 
have used the procedure afforded by the statute to have the proportion 
made reasonable. Neither set of the indictments alleges all the essentials 
to constitute what the statute makes the crime, — the acceptance, for a simi- 
lar service, of a concession from the published and filed rate. 





THE Law GOVERNING THE RECORDING OF AN ASSIGNMENT OF A CHOSE 
in Action. — There are various views as to what law governs the voluntary 
assignment of a chose in action. The most prominent two favor respect- 
ively the law of the domicile of the creditor and the law of the place of 
assignment. ‘The cases on the subject are singularly inconclusive. Their 
language sometimes supports the first view entirely,” sometimes the second,® 
or even couples the two as if they were equivalent ;* but actual decisions, 
where domicile and place of assignment have not coincided, have not been 
found. Between the two views, choice must be made according as an 
assignment is considered a transfer of property or a power of attorney to 
enforce the chose in action. A transfer of property is governed by the law 
of its situs. A chose in action, however, being incorporeal, has of course 
no real situs ; yet, relying on the often-quoted maxim that mobilia personam 
sequuntur, courts have said that the assignment should be governed by the 
law of the creditor’s domicile. But an assignment of a chose in action is 
preferably not to be regarded as a transfer of property. A chose in action 
is a personal matter ; its very essence is the mutual assent of two parties ; and 
there is difficulty in seeing how a new person can be injected into the 
agreement by one party without the consent of the other. However, the 
assignor can give his assignee a power of attorney to collect, and contract 
to allow him to use it; and that this is the nature of an assignment seems 
substantiated by the history of the law.® The existence of this power 
should be determined wholly by the law of the place where it is given, for 





10 Tozer v. United States, 52 Fed. Rep. 917. 


1 Law of place of performance, see Abt v. American, etc., Bk., 159 Ill. 467 ; law of 
domicile of debtor, see /# ve Queensland, etc., Co., [1891] 1 Ch. 536. See also Dicey, 
Conf. of Laws, 533- 

2 Davis v. Mills, 99 Fed. Rep. 39; Howard Nat'l Bk. v. King, 10 Abb. N.C. (N. Y.) 
346. See Story, Conf. of Laws, § 397; 4 Cyc. 63. 

8 Black v. Zacharie, 3 How. (U.S.) 483; McClintick v. Cummins, 3 McLean (U. S.) 
158. See 22 Am. & Eng. Encyc. 1343. 

* Allen v. Bain, 2 Head (Tenn.) 100; Smith v. Chicago, etc., Ry., 23 Wis. 267. 

5 Cammell v. Sewell, 5 H. & N. 728; Marvin Safe Co. v. Norton, 48 N. J. L. 410. 

6 Watson v. Bagaley, 12 Pa. St. 164. See 3 Harv. L. REv. 340, 341. 
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the parties, acting in the jurisdiction of that law, can acquire from their 
actions only such rights as that law gives.’ 

In a recent federal decision a creditor, domiciled in Michigan, made an 
assignment in Connecticut of all his future book accounts and bills re- 
ceivable. By Connecticut law an assignment of future earnings is not valid 
against creditors unless recorded ; by Michigan law no recording is neces- 
sary. In a petition by the Connecticut assignee, filed in Michigan 
bankruptcy proceedings against the assignor, it was held that the assign- 
ment was valid against creditors though not recorded. Union Trust Co. v. 
Bulkeley, 150 Fed. Rep. 510 (C. C. A., Sixth Circ.). The case raises both 
the foregoing and an additional problem. Whether there was any assign- 
ment should be determined by the law of Connecticut. If the statute 
of Connecticut® were properly to be construed as making the power of 
attorney defeasible, as by condition subsequent, on failure to record before 
the attaching claims of other creditors, Michigan would have to acknowledge 
here that the petitioner had no valid claim.’ But such a statute is best to 
be treated as applying only to proceedings before the court of the state 
which enacted it. It pertains to the order in which a court will distribute 
a fund in its possession, or the proceeds of a claim against a debtor over 
whom it has jurisdiction. This is matter of procedure, and is governed, as 
the case properly says, by the law of the forum.” The question is in the 
first instance a construction of the Connecticut statute, But acknowledg- 
ing that there was a valid assignment, the necessity of recording it would 
depend on the law of Michigan. 





RIGHTS OF THE OWNER OF AN IDLE PATENT IN Equity. — The patent 
law of the United States is the direct outgrowth of the old English system 
of royal grants of exclusive rights to carry on a particular trade or manu- 
facture. These monopolies, which were given sometimes to raise revenue 
but often to reward favorites, became so burdensome upon the people that 
in the reign of James I all were abolished by statute except letters patent to 
inventors. The reason for this exception is evident. Unlike the owner of other 
monopolies, the patentee was regarded as giving something to the public in 
return for the favor which he received.? This reason explains why at the 
present time in the United States, when the drift of judicial decision and of 
legislation is against monopoly, there is a disposition on the part of the 
courts to treat the patentee leniently. His right of legal monopoly is 
regarded in the nature of a contract right, given him and his assigns by 
statute in consideration of the benefit conferred upon the public.? There- 
fore, though the law apparently gives the owner of a patent the right to do 
as he pleases with it, and recognizes in that right a species of property, so 





7 Cf. Blackwell v. Webster, 23 Blatchf. (U. S.) 537; Carnegie v. Morrison, 2 Met. 
(Mass.) 381. 

8 Laws of Conn., 1905, c. 78. 

9 Cf. Vanbuskirk v. Hartford, etc.,Co., 14 Conn. 582. Contra, Martin v. Potter, 34 


t. 87. 
10 Cf. Kelly v. Selwyn, [1905] 2 Ch. 117. 


1 21 Jac. I, c. 3. 

2 See Cartwright v. Arnott, cited in Harmer v. Playne, 11 East 107; Grant v. Ray- 
mond, 6 Pet. (U. S.) 218, 242; Magic Ruffle Co. v. Douglas, 2 Fish. Pat. Cas. 330, 333. 

8 See Attorney-General v. Rumford Chemical Works, 32 Fed. Rep. 608, 617; Nat'l 
Hollow B. B. Co. v. Interchangeable B. B. Co., 106 Fed. Rep. 693, 701. 
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that he may let his invention lie idle if he so desires, yet the real spirit 
which animates the patent statutes is that the public should be benefited by 
the use of the invention.* The Circuit Court of Appeals has recently held, 
however, that the owner of a patent may have an injunction against the 
infringement of it, although there has been deliberate non-user of the patent- 
right. Continental Paper Bag Co. v. Eastern Paper Bag Co., 150 Fed. 
Rep. 741 (First Circ.). 

In England such a case is expressly covered by the statute, which pro- 
vides for compulsory licenses in the case of non-user of the privilege.® In 
this country, in the absence of express statutory provision, the courts, at 
least those of equity, should contrive so far as possible to attain the same 
desirable result. There have been no decisions directly in point, though the 
language in many cases intimates broadly that the owner has an absolute 
right to deal with his patent as he sees fit. However, these were mostly 
cases where the legal right was in question, and the courts were not consid- 
ering whether equity in its discretion might not decline to aid in evading 
the true spirit of the patent law. There are many instances where equity 
refuses its extraordinary remedy, even though the right at law may be per- 
fectly clear and the damages inadequate.’ And equity interferes in favor of 
the patentee, not so much to prevent multiplicity of suits at law or because 
damages there may be inadequate, as to protect to the fullest extent the 
right which the state has given in return for the benefit conferred. It 
would seem, therefore, that an injunction should be denied in this case, 
where the patentee is demanding his side of the bargain and giving nothing 
in return,® unless, perhaps, he agrees to use the patent himself or to allow 
it to be used by others on payment of a reasonable license fee. 





Ricuts oF A Lire TENANT WHO Buys IN MortTGAGED Property. — It 
seems impossible to say that the relation between life tenant and remainder- 
man is that of trustee and cestui,' or is of a fiduciary nature at all.2_ There 
is no privity between them, for a title gained by adverse possession during 
the existence of the life tenancy will not be valid against the remainderman.? 
The life tenant, moreover, unlike a trustee, may buy in the interest of the 
remainderman without disclosing all he knows. To be sure, he owes cer- 
tain duties, such as the duty not to commit waste; and an incumbrance 
bought in will enure to the benefit of the remainderman.’ But these well- 
established results do not arise, as many courts have loosely said, from a 





4 See Kendall v. Winsor, 21 How. (U. S.) 322, 328. See also Robinson, Patents, 
4ed., § 43. 

5 2 Edw. 7, c. 34, § 3. See Terrell, Patents, 4 ed., 248. 

6 See Heaton-Peninsular, etc., Co. v. Eureka Specialty Co., 77 Fed. Rep. 288, 294; 
Bement v. Nat’! Harrow Co., 186 U. S. 70, 91. 

7 Mansfield v. Sherman, 81 Me. 365. See 16 Harv. L. REV. 444. 

8 See N. Y. Paper Bag, etc., Co. v. Hollingsworth, etc., Co., 56 Fed. Rep. 224, 231. 
But see Fuller v. Berger, 120 Fed. Rep. 274, 278. Cf Brown Saddle Co. v. Troxel, 98 
Fed. Rep. 620; Nat’l Folding Box, etc., Co. v. Robertson, 99 Fed. Rep. 985. 


1 See 11 Harv. L. REV. 333. " i 

P 2 capa v. Talbot, L. R. 6 Ch. 32; Fidelity, etc., Deposit Co. v. Dietz, 132 Pa. 
t. 36. 

5 Higgins v. Crosby, 40 Ill. 260. 

* See Anderson v. Lemon, 8 N. Y. 236, 237. 

5 See Whitney v. Salter, 36 Minn. 103; Myers v. Reed, 17 Fed. Rep. 401, 407. 
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fiduciary relation between the parties. Such reasoning has led in some 
situations to unsupportable conclusions, of which a recent English case is 
an example. » There it was decided that the husband .of a life tenant of 
property subject to a mortgage, who bought it in at foreclosure, held it for 
the benefit of the remainderman. Griffith v. Owen, [1907] 1 Ch. 195. 

The court seeks support for its decision in those cases where a trustee of 
a lease is not permitted to renew it for his own benefit, even though the 
lessor has refused to renew for the cestui gue trust.© Analogous with these 
are the cases where a partner who renews a partnership lease for himself is 
made to hold for the benefit of his co-partner.’ The principle of such cases, 
resting upon grounds of public policy,® is merely an application of the rule 
restricting the power of the trustee to deal with the trust ves. But if the 
relation between life tenant and remainderman is not fidueiary, such author- 
ities are not here in point. There is also an argument from those cases 
where a renewal by a life tenarit of a lease with power of renewal is held to 
enure to the benefit of those in remainder.® But there the reason is not 
that there is a fiduciary relation between the parties, nor has such an expla- 
nation been generally given in the cases. The new lease is regarded merely 
as a graft upon the old, and the remainderman takes according to the origi- 
nal settlement.” Neither line of reasoning adopted by the court can sustain 
the conclusion of the case. The doctrine does, however, find considerable 
support in this country.” 

Though it is hard to see why the life tenant should not ordinarily have 
the right to buy in the property at foreclosure and to hold it upon the same 
terms as any one else, yet if there is any fraud the situation is different. If 
the scheme is merely colorable to cut out those owning subsequent estates, 
the life tenant of course holds in trust. Many of the cases, and pos- 
sibly the present case, might be explained on this ground. The trust does 
not arise, however, because of any fiduciary relation between the parties, 
but is an ordinary constructive trust raised because of the fraud. Permit- 
ting the land to be sold for taxes and then buying it in at the sale, is an- 
other example of the same practice, and the life tenant very properly is not 
permitted to cut out the remainderman in this way.’ In short, the life 
tenant should not, through the power which his possession gives him, be 
permitted to gain any secret advantage over the remainderman.” This, 
it is believed, is as far as the remainderman can legitimately be protected. 





EQuITABLE RELIEF FROM FORFEITURE OF A LEASE INCURRED BY BREACH 
or CovENANT. — Equitable relief is often given from the forfeiture other- 
wise resulting from the breach of covenants in leases. It will be convenient 
first to consider the general situations where there has been neither accident, 
mistake, fraud, nor surprise. ‘To summarize broadly the holdings of the 








6 Keech v. Sandford, 2 Eq. Cas. Abr. 741. 
7 Featherstonhaugh v. Fenwick, 17 Ves. Jr. 298. 

8 See Blewett v. Millett, 7 Bro. P.C. 307, 373- 

® Rawe v. Chichester, Ambl. 715. 

10 Taster v. Marriott, ‘Ambl. 668. 

11 Bowen v, Brogan, 119 Mich. 218; Keller v. Fenske, 123 Wis. 435. See Cockrill 
v. Hutchinson, 135 Mo. 67. Contra, Fidelity, etc., Deposit Co. v. Dietz, supra. Cf 
Rector of Christ Church v. Mack, 93 N. Y. 488. 
12 Varney v. Stevens, 22 Ne. 331. 

18 See Nesbit v. Tredennick, I Ball & B. 29, 46. 
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cases, equity relieves from forfeiture incurred by breach of covenants to pay 
rent! or taxes,” but does not relieve when the covenant is to insure,* to re- 
pair,* not to assign or sublet without permission,’ or to perform other col- 
lateral duties.® Of this result there is no explanation that is entirely satis- 
factory, when it is remembered that the sole object of equity’s interference 
is to further justice.’ It is difficult even to lay down an arbitrary rule stat- 
ing when equity will act. It is frequently said that equity will relieve when 
the broken covenant was for the payment of money. But this is too general; 
it fails to provide, for example, for a recent holding that there will be no 
relief from a forfeiture due to the non-payment of taxes, when as a result a 
third party has secured a primé facie irredeemable tax title? Kahnv. Xing, 
204 U.S. 43. Another generalization commonly advanced is that the 
criterion is whether the lessor can be adequately compensated if equity 
relieves from the forfeiture. However, as Lord Eldon pointed out, equity 
will refuse relief in some situations where no question of compensation can 
be raised, as where an insolvent lessee assigns to one financially responsible.® 
A third statement is that where the performance of the broken covenant 
was the thing desired, and the forfeiture was inserted merely as security 
therefor or incidental thereto, equity will relieve. If we add to this the 
qualification that it must be possible to award the lessor such compensation 
that he gets substantially what he contemplated, we have, it is believed, the 
rule that comes nearest to covering the results of the decided cases. 

There is talk in the authorities as to the effect of the lessee’s conduct on 
his right to relief. It is conceded that his acts may be so culpable, and 
hence his hands so unclean, as to disentitle him to any consideration in 
equity.” Also, the improbability of his future performance may cause 
relief to be denied.“ But, in general, >the mere wilfulness of the breach 
will not bar the lessee from relief in cases where relief is ordinarily granted.’* 
It is believed that “ wilful” serves merely to distinguish the lessee’s conduct 
in this class of cases from his conduct on those occasions on which he acted 
through accident or mistake, or was defrauded or surprised.* There is no 
doubt, however, that on the latter occasions relief is sometimes procured for 


the lessee by the dona fides of his conduct and its attendant circumstances, ° 


where ordinarily no relief would be granted. When in good faith he tries 
to perform his covenant, but is prevented by accident, — for instance, where 
continued unpropitious weather prevents outside repairs, — equity will not 
permit the forfeiture.'* The same result is reached when the breach is due 





1 Sheets v. Selden, 7 Wall. (U. S.) 416. Abrams v. Watson, 59 Ala. 524. But 
see Palmer v. Ford, 70 IIl. 369, gut 

2 Giles v. Austin, 62 N. Y. 486. 

8 Green v. Bridges, 4 Sim. 96. 

* Croft v. Goldsmid, 24 Beav. 312. Cf Hagar v. Buck, 44 Vt. “ 

5 Barrow v. Isaacs, [1891] 1 Q. B. 417; Roberts v7. Geis, 2 Daly (N. ¥.) 535, 540. 

6 Hills v. Rowland, 4 DeG. M. & G. 430 (to use land in a certain way) ; Descarlett v. 
Dennett, 9 Mod. 22 (not to allow a way across premises). 

7 Perhaps because Parliament recognized that equity did not do substantial justice 
in all cases, the field is now covered by statute in England. 15 & 16 Vict., c. 76, §§ 210- 
212; 23 & 24 Vict., c. 126,§ 1; 44 & 45 Vict., c. 41, § 14. 

8 Gordon v. Richardson, 185 Mass. 492, reaches the same result when the tax title 
was still redeemable. 

® Hill v. Barclay, 18 Ves. Jr. 56,63. Cf White v. Warner, 2 Meriv. 459. 

10 Bacon vw. Park, 19 Utah 246. 

11 See Dunklee v. Adams, 20 Vt. 415, 422. 

12 See Henry v. Tupper, 29 Vt. 358, 372. 

18 See Gregorv v. Wilson, 9 Hare 683, 689. 

14 Bargent v. Thomson, 3 Giff. 473, 
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to the lessee’s pardonable mistake. The court sometimes stretches this 
rather far to relieve in a hard case; but it is clear that mere forgetfulness 
cannot be considered mistake.’® In these cases, also, it is a necessary pre- 
requisite to the lessee’s relief that the lessor can be properly compensated. 
Again, as a general rule, if the breach was caused by the lessor’s fraud, or if 
he even innocently justified the lessee in believing that certain conditions 
in the lease were waived, so that the lessee in reliance on the supposed 
waiver broke his covenant, or if in general the lessor’s conduct makes it 
unconscionable for him to take advantage of the breach, equity will relieve 
against the forfeiture.” 





Tue IpentTITy OF CRIMINAL OFFENSES. — It is a fundamental principle 
of criminal law that no one shall be twice put upon trial for the same 
offense. To prove identity, it is necessary to show that the offenses are 
the same in fact and in law.' Two exactly similar indictments may charge 
two distinct offenses in fact, and it is for the jury to determine by a com- 
parison of the evidence whether identity exists. The more difficult problem 
is to determine whether the two offenses are the same in law. They may 
be distinct from each other, yet if both include the same offense they may 
give rise to double jeopardy. Thus, if one is equal to the other plus some 
new criminal element, or if they respectively equal the same crime plus a 
different criminal element, and if ona trial for either the merits of the com- 
mon crime are passed on, such trial necessarily bars trial for the other.? 
A well-settled exception is that a conviction for battery will not bar a sub- 
sequent trial for homicide if the victim dies in the meantime.’ The rea- 
sons given are unsatisfactory. As battery is an important element of 
homicide, a punishment for both offenses would clearly be a double 
punishment for the battery. 

Offenses may be distinct because different in nature or in species, so 
that each is substantially a separate injury to the state. If no one criminal 
element is a necessary ingredient of both offenses, it is clear that the injury 
to the state is double.* Because the same evidence may be used to prove 
both offenses, it does not of necessity follow that the crimes are identical. 
Thus, one and the same act may be a violation of divers statutes, — as sell- 
ing liquor without a license, selling liquor on Sunday, and selling liquor to 
a minor.’ Ina recent case under the Sherman Anti-Trust Act,® the defend- 
ant was convicted on two counts, one of which charged a combination in 
restraint of interstate commerce, and the other an attempt to monopolize a 
part of interstate commerce. The same evidence was used in support of 
both counts, and the defendant objected that but one offense was charged. 
Each offense, however, could be committed without committing the other. 
The first count charged merely the formation of a combination for the pur- 





15 Mactier v, Osborn, 146 Mass. 399. 
16 Barrow v. Isaacs, supra. 
17 Hughes v. Metropolitan Ry. Co., 2 App. Cas. 439; Thropp z. Field, 26 N. J. Eq. 
82; Lilley v. Fifty Associates, 1o1 Mass. 432. 


1 Com. v. Roby, 29 Mass. 4096. 

2 Hans Nielsen, Pet., 131 U. S. 176. 

8 Rex v. Morris, 10 Cox C. C. es State v. Littlefield, 70 Me. 452 
4 See Harrison v. State, 36 Ala. 24 3. 

5 Cf. Com. v. Vaughan, or Ky. 603; Smith vw. State, 105 Ga. 724. 
® 26 Stat. at L. 209. 
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pose of restraining interstate commerce. Though that act might of itself 
create a monopoly, it might also be so far from achieving that end as to be 
mere preparation, which is not enough to constitute a legal attempt. The 
attempt to monopolize obviously need not include the element of combina- 
tion. Consequently, the objection on the ground of double jeopardy was 
overruled. United States v. MacAndrews and Forbes Co., 149 Fed. Rep. 
836 (Cire. Ct., S. D. N. Y.). 

A futile attempt was made to place the above case in that class where one 
transaction is improperly split up into several crimes of the same kind. 
Thus, if a man in one transaction steals goods belonging to several different 
owners, it is possible to form several indictments, each charging the theft 
of a different article owned by a different person. The ordinary test of 
identity of offenses — whether the facts necessary to support the first in- 
dictment would warrant a conviction under the second — would not pre- 
vent a conviction under each indictment. And that is the result reached 
by some courts.’ But it is clear that the state has been injured but once ; 
and where there is only one transaction and one injury to the state, the 
offenses are identical within the meaning of the double jeopardy guaranty.® 





PREVENTION OR HINDRANCE BY PROMISEE AS AN EXCUSE FOR NON- 
PERFORMANCE. — The performance of a contract may be prevented or 
hindered by the promisee’s failure to supply co-operation agreed upon, or 
by his active interference, intentional or unintentional. Where the prom- 
isor’s ability to perform depends on some positive act of the promisee, 
necessary as a prerequisite, the latter’s breach of the agreement to co- 
operate actively so absolutely prevents performance that the defense might 
well be called impossibility, if the confusing applications of this term had 
not made use of it objectionable." Clearly the promisor’s non-performance 
should here be excused, whether the promisee’s agreement actively to 
co-operate be express? or implied.* On the other hand, even when the 
promisee is under no such obligation, his passive co-operation may be an 
important element, and if he prevents, hinders or harasses the attempted 
performance of the promisor, in many situations he may not be entitled 
to succeed in an action for non-performance. A general theory of defense 
applicable to this alternative case, however, can be satisfactorily established 
neither by implying a promise on the part of the promisee to refrain from 
interfering with the promisor’s performance, nor by merely allowing so- 
called impossibility to excuse. 

Should the promisor expressly or impliedly, as in dealings on the stock 
exchange, assume the risk of absolute prevention * or hindrance ® of per- 
formance by the promisee, he should, of course, have no defense in the 
event of such interference. But usually the promisor assumes no such risk. 





7 Reg. v. Brettel, C. & M. 609. 
8 Hoiles v. U. S., 3 MacArthur (D. C.) 370. 


1 Cf 19 Harv. L. REv. 462. 
2 McKee z. Miller, 4 Blackf. (Ind.) 222. 
8 Murphy v. Black, 78 Mo. App. 316; Atchinson v. Williams, 28 Tex. 599; Mackay 
v. Dick, 6 App. Cas. 251, 263. 
‘ * See Chicago, etc., Ry. v. Hoyt, 149 U. S. 1, 14,15; Dolan v. Rodgers, 149 N. Y. 
489, 491. 
5 Cf Murdock v. Caldwell, 10 Allen (Mass.) 299. 
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When the promisee purposely blocks him so as to make performance im- 
possible, whether this is effected by forcible® prevention or by adversely’ 
controlling or affecting a sine gua non of the contract, the promisor should 
be excused. This is equally so when the complete obstruction is un- 
intentional® or indirect.2 When the promisee does not prevent, but 
purposely hinders’ performance, so that it is possible only by greater 
effort or expense, the promisor should again be excused. But when the 
hindrance is unintentional, it may well be doubted whether, as an inflexible 
rule, it should excuse the promisor. The necessary exceptions“ can be 
determined by applying the principle underlying the preceding defenses. 
It is not a theory of legal interpretation of the contract, nor the limited 
equitable defense of impossibility, but an extension of equitable defenses at 
law to include the idea that parties to a contract should be required to deal 
fairly with each other.'? When, therefore, the defense of prevention or 
hindrance is raised by the promisor, the question is not only what were 
the terms of the contract, but whether, in the particular circumstances, the 
situation is such that a reasonable man would consider it unfair to the 
promisor to hold him accountable for non-performance.” 

A defense of this nature might have been allowed in a recent case where, 
owing to the negligence of the promisee’s representatives, the lease of a 
quarry, from which the promisor contemplated supplying stone called for 
under the contract, expired before the promisor could have performed. 
The court allowed recovery on the ground that performance was not 
thereby made impossible.* United States v. Conkling & The Fidelity, etc., 
Co., 37 N. Y. L. J. 129 (C. C. A. Second Circ., March, 1907). But 
a failure to allow a defense on a ground short of impossibility not only may 
work injustice, as in the present case, but would seem to involve the harsh 
implication that a promisee may succeed even when he hinders and 
obstructs the promisor purposely, so long as he does not prevent perform- 
ance absolutely. 
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ADVERSE POSSESSION — AGAINST WHOM TITLE MAY BE GAINED — Pus. 
LIC CORPORATION INVESTED WITH TITLE OF PUBLIC SCHOOLHOUSE SITES. — 
A state statute, framed to establish and maintain a system of free schools, made 
the trustees of schools of each township a body politic and corporate, and in- 
vested it with the title and care of the schools and the schoolhouse sites. The 
appellee, such a corporation, brought ejectment against the appellant, who had 
occupied part of a schoolhouse site adversely for more than twenty years. Held, 
that the statute of limitations is a good defense. Brown v. Trustees of Schools, 
224 Ill. 184. 





6 Jarrell v. Farris, 6 Mo. 1 59 Under the early common law the promisor was 
excused only in case of forcible prevention. 1 Rolle Abr. 453 N ; Co. Litt. 206 4; 
Fraunce’s Case, 8 Coke 89, 92. 

7 Connelly v. Devoe, 37 Conn. ye King vw. King, 69 Ind. 467. 

8 United States v. Peck, 102 U.S. 64. For the promisor’s right of recovery for 
loss, see Peck’s Case, 14 Ct. Cl. (U. S.) 84. 

% Murray v. Kansas City, 47 Mo. App. 105, 

10 Taylor wv, Risley, 28 Hun (N. Y.) 141. 

ll Cf. Patterson v. Gage, 23 Vt. 558. 

12 Taylor v. Risley, supra. 

18 See Anvil Mining Co. v. Humble, 153 U. S. 540, 552. 

14 Cf, Fidelity, etc., Co. v. U. S., 137 Fed. Rep. 866. 
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It is well settled that the statute of limitations does not run against the state. 
In view of this, the sound principle would seem to be that the statute does not 
run against a municipal corporation when it acts for the state in enforcing rights 
for the benefit of the general public, in contradistinction to when it acts in a 
private capacity or for the benefit of a locality. See 15 Harv. L. REv. 846. 
Similarly, the statute should be held inapplicable to any public corporation per- 
forming duties in behalf of the state in the administration of government. See 
Simplot v. Chicago, etc., Ry. Co., 16 Fed. Rep. 350, 361. When a state adopts a 
common free school system, a public corporation invested in pursuance of this 
policy with the title and care of schools and schoolhouse sites would seem to 
be an auxiliary of the state in the administration of education, and hence a 
manager of the property for the benefit of the public, though the exercise of 
its duties may chiefly benefit the inhabitants of a locality. Accordingly, the 
statute of limitations should not run against it. See Board of Education v. 
Martin, 92 Cal. 209. 


BANKRUPTCY — PREFERENCES — STATUTES REQUIRING RECORDING OF 
TRANSFERS. — A chattel mortgage was given for an antecedent debt by an 
insolvent more than four months before bankruptcy proceedings, but was 
recorded within the four months. § 4150 of the Ohio Revised Statutes, 1906, 
made unrecorded mortgages invalid against creditors. § 60 @ of the Bank- 
ruptcy Act, as amended in .1903, provides that the period of four months does 
not expire, where the preference consists in a transfer, until four months after 
the recording, “if by law such recording or registering is required.” Hedd, 
that the Ohio statute “requires” recording within the meaning of the Act. 
Loeser v. Savings Deposit Bank & Trust Co., 148 Fed. Rep. 975 (C. C. A., 
Sixth Circ.). 

Two cases dealing with somewhat similar statutes held that, since unre- 
corded transfers were valid between the parties themselves, recording was not 
“required” within the meaning of the Act. Myers, etc,, Co. v. Pipkin, etc., 
Co., 136 Fed. Rep. 396; /x re Hunt, 139 Fed. Rep. 283. The court in the 
present case bases its decision on the other extreme view that recording is “ re- 
quired” whenever necessary to give validity to a transfer as against any class 
of persons. It is believed, however, that the cases are reconcilable, since in the 
present case creditors, as well as dona fide purchasers, are protected by the 
recording statute against unrecorded transfers, while by the statutes in the other 
cases creditors were not; and “required,” as used in the Act, may be fairly 
said to mean “ required in order to be good against creditors.” It seems proper 
thus to go behind the fr7ma facie meaning of the words of the Act, for, since no 
statutes make an unrecorded transfer entirely void, any other result would ren- 
der the provision in the Act of no effect. Cf Barlow v. Ross, 24 Q. B. D. 381. 
Under this interpretation the present decision seems sound, and its result is 
supported by authority. Zmglish v. Ross, 140 Fed. Rep. 630; First Natl 
Bank v. Connett, 142 Fed. Rep. 33. 


BANKRUPTCY — PROVABLE CLAIMS — GOODS OF OTHER PERSONS IN Pos- 
SESSION OF BANKRUPT. — The plaintiff bought goods and left them in the 
possession of the vendor for purposes of sale. Later the vendor became bank- 
rupt with the goods still in his hands. edd, that, though the goods passed to 
the trustee in bankruptcy by the express words of the English statute, the plain- 
tiff may prove for their value. Jn re Button, 51 Sol. J. 373 (Eng., Ct. App., 
March “< 1907). 

Though this case comes up under the English Bankruptcy Act, which pro- 
vides expressly that the title to goods in the order or disposition of the bank- 
rupt shall pass to the trustee, it seems that a similar question may arise in this 
country under § 70a (5) of our act, which provides that any property which 
might have been levied on will pass to the trustee. For example, it would 
seem that in those jurisdictions where the creditors of a conditional vendee are 
preferred to the vendor, the vendee’s trustee in bankruptcy would take title 
to the goods. So the trustee of an ordinary vendor would take in those states 
which hold that retention of possession is such conclusive evidence of fraud 
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that his creditors may have the goods sold. It being clear, then, that the title 
would pass to the trustee in these instances, the same reasons for allowing the 
owner to prove would exist here as in England ; for the “ order and disposition ” 
clause of the English statute and the American law governing conditional ven- 
dees and retaining vendors have the common object of preventing fraud, and 
if the penalty will be mitigated in England to the extent of allowing proof, it 
might also be done here. 


BANKRUPTCY — PROVABLE CLAIMS — UNLIQUIDATED DAMAGES FOR 


Torts. — The plaintiffs, having a claim for unliquidated tort damages, sought 


to liquidate and prove their claim against the defendants’ bankrupt estate. They 
contended that § 63 4 of the Act of 1898, providing for the proof of unliquidated 
damages, applied to torts, and that § 17, as amended in 1903, excepting certain 
tort liabilities from discharge, established this interpretation. He/d, that the 
claim is not provable. Brown & Adams v. United Button Co., 149 Fed. Rep. 
48 (C. C. A., Third Circ.). 

Even before 1903, § 63 4 gave rise to the view that unliquidated damages for 
torts could be proved. See Beers v. Hanlin, 99 Fed. Rep. 695. But the his- 
tory of bankruptcy geese shows that this sub-section refers to provable 
unliquidated mercantile claims enumerated in sub-section 63 a. The first 
national bankruptcy act of 1800, in order to avoid the harshness of the English 
bankruptcy laws, which disallowed unliquidated contractual claims, provided in 
§ 58 for their liquidation and proof. Cf. Ex parte Charles, 14 East 197. And 
the later federal acts contained similar provisions. But proof was not extended 
to unliquidated tort claims in the absence of express statutory provisions. /x 
ve Schuchardt, 15 N. B. R. 161. This was the better interpretation of the 
present act prior to the amendment of §17 in 1903. Jn re Hirschman, to4 Fed. 
Rep. 69. This amendment, however, by excepting “liabilities ” for certain torts 
from discharge, implies, if “liabilities ” includes “unliquidated damages,” that 
unliquidated damages for torts in general are provable, since only provable 
claims need be excepted from discharge. Cf Graham v. Richerson, 8 Am. B. 
Rep. 7oo. But § 17 may be harmonized with the better doctrine of the original 
act by construing “ liabilities” as meaning only liquidated tort liabilities, namely, 
judgments, which are conceded to be provable claims. Howdand v. Carson, 16 
N. B. R. 372. 


BANKS AND BANKING — DEPOSITS — RIGHTS OF DEPOSITOR UPON SUB- 
Deposit BY DEPOSITARY BANK. — In order to stifle competition, several banks 
made an agreement by which bank A submitted the highest bid for county funds 
and thereby secured the deposit. Following out the agreement, bank A de- 
posited a certain part of the county funds received by it with the other banks. 
Bank A failed. AHe/d, that the county may recover the sums on deposit in the 
other banks in preference to the trustee in bankruptcy of bank A. Jn re Blake, 
150 Fed. Rep. 279 (C. C. A., Eighth Circ.). ‘ 

This decision affirms that of a lower court, commented upon in 20 Harv. L. 
REV. 140. 


BILLS AND NOTES — DEFENSES — TIME GIVEN PRINCIPAL JOINT 
MAKER. — The defendant signed a joint and several note, intending to be- 
come a surety, as the payee knew. The payee made a binding contract with 
the principal for an extension of time without the defendant’s knowledge, and 
the latter claimed to be discharged. He did not allege that the payee accepted 
him as surety. edd, that he is not discharged. Vanderford vy. Farmers & 
Mechanics Nat'l Bank, 66 Atl. Rep. 47 (Md.). 

In England the granting of an extension of time by a holder who knew that 
one maker was only a surety, discharged such surety in equity. Fentum v. 
Pocock, 5 Taunt. 192. By statute the equitable plea is now good at law. 
Pooley v. Harradine,7 E. & B. 431. In the United States the general rule has 
been that the surety was discharged at law as well as in equity. See 2 AMES, 
Cas. ON BILLS AND NOTES, 82, n. 2. But it seems that when courts of law 
cannot hear equitable pleas the law should not recognize the discharge, since it 
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is strictly a matter of equity, the surety being legally bound as joint and several 
maker. New Jersey has followed this strict line of differentiation. Anthony v. 
Fritts, 45 N. J. L. 1. Maryland, also, has not admitted the plea at law, except 
possibly when the payee has agreed to regard the defendant as surety. Owings 
v. Baker, 54 Md. 82. The Negotiable Instruments Law, adopted in Maryland, 
makes no provision for the peculiar facts of this case, but seems to leave the 
law unchanged by providing that a person primarily liable is discharged, ter 
alia, “ by any act which will discharge a simple contract for the payment of 
money.” See CRAWFORD, ANN. NEG. INST. LAw, § 200 (4). 


CARRIERS — BAGGAGE — LIABILITY FOR Loss OF BAGGAGE UNACCOoM- 
PANIED BY OWNER. — The plaintiff checked trunks on the defendant railroad, 
intending to follow in person some days later. The baggage was destroyed in 
the railroad’s hands after arrival at its destination. Ae/d, that the defendant is 
subject to greater liability than a gratuitous bailee. McKibbin v. Wisconsin 
Cent. Ry. Co., 110 N. W. Rep. 964 (Minn.). 

The more recent cases have seemed to hold that, in general, the carrier’s lia- 
bility for loss of baggage is that of a gratuitous bailee unless the passenger is 
on the train with his trunks. Wood v. M. C. R. R. Co., 98 Me. 98; cf 17 
Harv. L. REv. 354. But the present decision greatly modifies this sweeping 
doctrine. In the previous cases the parties checked trunks either without buy- 
ing a ticket or, if buying one, without intending to use it in the near future. 
But when the owner intends to follow his trunks, on the same ticket and on 
the same journey, another question is presented. In this situation it would 
seem that the carrier should incur full liability. Chzécago, etc., R. R. Co. v. Fatr- 
clough, 52 Ill. 106; contra, lt v. Grummond, 74 Mich. 186. Under the 
modern system of travel it will frequently happen that a passenger will not be on 
the same train with his baggage, especially if the trunks are checked through a 
transfer company. Similarly, the carrier is held liable if through its fault bag- 
gage is checked over a different route. Jsaacson v. NV. Y., etc., R. R. Co., 94 
N. Y. 278. The circumstances may sometimes be such as to hold the carrier 
liable for the trunk as freight. W</son v. Grand Trunk Ry., 57 Me. 138. 


CARRIERS — DISCRIMINATION AND OVERCHARGE— OFFENSES OF SHIP- 
PERS UNDER ELKINS ACT. — Two indictments lay against the defendant under 
the Elkins Act. One alleged that, the established through rate for the trans- 
portation of petroleum from Olean to Rutland véa the Pennsylvania Railroad 
and three connecting carriers being 19 cents per hundred pounds, the defendant 
accepted a rate of 16.1 cents per hundred pounds for the transportation of petro- 
leum from Olean to Rutland véa the Pennsylvania Railroad and two connecting 
carriers. The other indictment alleged that the defendant accepted a rate of 17 
cents per hundred pounds for the transportation of petroleum from Olean to 
Burlington, when it knew that the carrier refused to transport petroleum for 
competitors from places near Olean to Burlington for less than 33 cents per 
hundred pounds. The defendant demurred to both indictments. He/d, that 
the demurrers be overruled. United States v. Standard Oil Co. of New York, 
U. S. Dist. Ct., W. D. N. Y., April, 1907. See NOTES, p. 635. 


CONFLICT OF LAWS — ASSIGNMENT OF CONTRACTS — EFFECT IN FORFIGN 
STATE OF FAILURE TO RECORD. —A citizen of Michigan, engaged in busi- 
ness there, made in Connecticut an unrecorded assignment of all future book 
accounts and bills receivable. By Connecticut law assignments of future earn- 
ings are not valid against creditors of the assignor unless recorded; by Michi- 
gan law no recording is necessary. Bankruptcy proceedings were instituted in 
Michigan against the assignor. He/d, that the assignment is valid against 
creditors. Union Trust Co. v. Bulkeley, 150 Fed. Rep. 510 (C. C. A., Sixth 
Circ.). See NOTES, p. 637. 


CONFLICT OF LAWS — TESTAMENTARY SUCCESSION — VALIDITY OF TRUST 
PERFORMABLE OUTSIDE JURISDICTION OF CREATION. — A testatrix, domiciled 
in the District of Columbia, devised realty there situated to a New York ceme- 
tery company, which was to hold it in trust for certain persons for life, and then 
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to convert it into securities and to use the income therefrom in keeping a New 
York cemetery lot in perpetual order. One section of the code of the District 
of Columbia expressly permits a domestic cemetery association to take and to 
hold such a gift ; but a later section provides that, except for a gift to a char- 
itable use, every future estate shall be void in its creation which suspends the 
power of alienation beyond prescribed limits. Under New York law the trust 
could be administered. /e/d, that the provisions in the will are valid. Jg/ehart 
v. /glehart, 27 Sup. Ct. Rep. 329. 

See, for a discussion of the principles involved, 19 HARV. L. REV. 457; 20 
tbid. 382. 


CONSTITUTIONAL LAW— CLASS LEGISLATION — LEGISLATION AFFECTING 
ONLY CORPORATIONS. — A statute required that “ railroad and other corpora- 
tions ” answer in damages for injuries to employees caused by superior servants. 
Held, that the statute is unconstitutional, because it imposes a burden on cor- 
porations different from that on natural persons doing business under the same 
circumstances, and that it cannot be sustained as an amendment to the incor- 
poration laws, because it is applicable to foreign as well as domestic corpora- 
tions. Bedford Quarries Co. v. Bough, 80 N. E. Rep. 529 (Ind., Sup. Ct.). 
See NOTES, p. 634. 


CONSTITUTIONAL LAw — DUE PROCESS OF LAW — RIGHTS INFRINGED BY 
ACTION OF INDIVIDUALS. — The defendants took a prisoner from the custody 
of state officers and lynched him. They were indicted under a federal statute 
oman | for the punishment of persons who should conspire to prevent or 

inder the free exercise or enjoyment by any citizen of any right or privilege 
secured to him by the Constitution or laws of the United States. edd, that the 
demurrer to the indictment be sustained. United States v. Powell, 151 Fed. 
Rep. 648 (Circ. Ct., N. D. Ala., N. D.). 

This case overrules a previous decision by the same court, criticized in 18 
Harv. L. REv. 391. The view of the court is unchanged, but it considers itself 
bound by a dictum of the United States Supreme Court uttered meanwhile. 
See Hodges v. United States, 203 U.S. 1. 


CONSTITUTIONAL LAW— POWERS OF JUDICIARY — REFUSAL TO IMPOSE 
STATUTORY PENALTY. —A statute made it unlawful “to take on board of any 
steamer a greater number of passengers than is stated in the certificate of 
inspection.”” After the destruction of San Francisco, the agents of a steamship 
about to leave sold tickets to more persons than was permitted. Though the 
ship’s officers exercised due diligence to prevent violation of the law, ticket- 
holders in excess of the lawful number boarded the ship unnoticed and were 
not discovered until after sailing. Ae/d, that the steamship is not liable for 
the statutory penalty. Zhe Charles Nelson, 149 Fed. Rep. 846 (Dist. Ct., W. D. 
Wash., N. D.). 

The court seems to have considered that, in the extraordinary circumstances 
under which this voyage was undertaken, it was vested with a discretion to re- 
fuse to impose the statutory penalty. But a court can neither extend a statute 
to meet a situation which it does not include,. nor, if the situation fairly falls 
within the provision, restrict the scope of the statute to avoid injustice. Stevens 
v. Ross, t Cal.94; The Sam Slick, 2 Curt. (U.S.) 480. Where the act prohibited 
is one commonly involving moral turpitude, courts frequently relieve the apparent 
harshness of penal statutes by interpreting them as requiring that a guilty mind 
co-exist with the act. Zhe p, Bee v. Tolson, 23 Q. B. D. 168. But that inter- 
— is not usually made when the statute is in the nature of a police regu- 
ation. People v. Kibler, 106 N. Y. 321. That it was the legislative purpose 
to make an absolute prohibition in the present case is shown by the provision 
giving the Secretary of the Treasury power to remit such penalties. U. S. 
REv. STAT., § 5294. However, the result in the principal case may be upheld, 
since the thing forbidden is strictly the act of taking on board, and that act does 
not seem to have been committed. 
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CONTRACTS — DEFENSE OF IMPOSSIBILITY — PERFORMANCE PREVENTED 
BY PROMISEE. — The promisor agreed to supply the promisee with stone which 
the contract contemplated would be taken from a quarry leased to the promisee, 
but which was obtainable elsewhere. Owing to the promisee’s neglect, the 
lease ran out before performance'was possible, and the promisor was dispos- 
sessed. The promisee sued the promisor’s surety for non-performance. He/d, 
that the promisor was not prevented from performing, and that the surety is 
liable. United States v. Conkling & The Fidelity, etc., Co., 37 N. Y. L. J. 129 
(C.C. A., Second Circ., March, 1907). See NoTEs, p. 643. 


CONTRACTS — DEFENSES — INCREASED Risks. — The plaintiffs had agreed 
to serve as seamen on board a vessel carrying coal, and to go to any port be- 
tween certain degrees of latitude. At the time of the contract, war had been 
declared between two foreign powers and coal had been made contraband. On 
learning that the vessel was bound to a belligerent port, though between the 
stated degrees of latitude, the plaintiffs refused to continue the voyage, and, on 
their return home, sued for wages. He/d, that wages are recoverable down 
to the date of the judgment. Caznev. The Palace Shipping Co., 23 T. L. R. 
203 (Eng., Ct. App., Dec., 1906). 

For a discussion of the principles involved, see 19 HARv. L. REv. 462. 


CRIMINAL LAW — DEFENSES — JUDGMENT FOR FINE ABATED BY DEATH 
OF DEFENDANT. — One P. was convicted of giving rebates, and judgment was 
entered against him for $6,000 in fines. Subsequently to the judgment P. died. 
Held, that the judgment be declared abated. United States v. Pomeroy, U.S. 
Circ. Ct.,S. D. N. Y., Feb. 27, 1907. 

There seems to be no direct authority, other than this decision, as to whether, 
after judgment in a criminal action imposing a fine, the death of the defendant 
avoids such judgment. It has been held, however, that when a statute makes a 
penalty payable to the injured party, such payment cannot be enforced by his 
executor. Reed v. Cist,7 Serg. & R. (Pa.) 183; cf Darlington v. Roscoe, 96 
L. T. R. 179. The reason is that the fine is not regarded as compensation, but 
as a purely personal right to enforce a penalty. This reason should apply 
equally to the present case. If the fine were regarded as a compensation to the 
state the defendant’s estate should be liable. But the fact that this is a crim- 
inal action in which the defendant’s guilt must be proved beyond a reasonable 
doubt negatives this idea, since an action for compensation requires only a pre- 
ponderance of evidence. Assuming, therefore, that the fine imposed was puni- 
tive, since it became impossible to inflict the punishment on the defendant, there 
would seem to be no reason why the burden should fall on his estate. 


CRIMINAL LAW— FORMER JEOPARDY — IDENTITY OF OFFENSES. — The 
defendant was convicted, under § 1 of the Sherman Anti-Trust Act, of a combi- 
nation in restraint of interstate commerce, and, under § 2, of an attempt to 
monopolize a part of interstate commerce. He/d, that the offenses are not 
identical. United States v. MacAndrews and Forbes Co., 149 Fed. Rep. 836 
(Circ. Ct., S. D. N. Y.). See NoTEs, p. 642. 


EMINENT DOMAIN — FOR WHAT PURPOSES PROPERTY MAY BE TAKEN — 
ELECTRIC POWER PLANT. — In an action to condemn land the plaintiff alleged 
that it had obtained a franchise to supply a certain community with electric light, 
heat, and power, and that it was necessary to take the property in question in 
order to perform the service. e/d, that the complaint sufficiently shows the 
plaintiff’s right to condemn. Shasta Power Co. v. Walker, 149 Fed. Rep. 568 
(Circ. Ct., N. D. Cal.). 

The condemnation of property for other than a public use is unconstitutional. 
Matter of Tuthill, 163 N. Y. 133. It has been held that to constitute a public 
use the public itself must take control of the property. Board of Health v. 
Van Hoesen, 87 lich. 533. This doctrine, however, is ordinarily modified by 
simply requiring that the public be benefited to a sufficient extent. Scudder v. 
Trenton Delaware Falls Co. 1 N. J. Eq. 694. It is now generally held that 
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the public derives sufficient benefit from gas or electric lighting plants to justify 
a municipal bond issue for their erection. State v. City of Toledo, 48 Oh. St. 
112. There would seem to be no valid distinction between furnishing electric 
light and furnishing electric power, yet to furnish the latter has been held not to 
be a public use. State v. Superior Court, 42 Wash. 660. If the benefit to the 
public is so slight as to be inappreciable, as where the owe company has 
agreed to deliver almost its entire output to one individual, it would clearly be 
right to withhold the power of eminent domain. Brown v. Gerald, 100 Me. 
351. In the absence of such circumstances, however, the better view supports 
the present case. Amoskeag Co. v. Worcester,60 N. H. 522; see 15 HARV. 
L. REV. 399. 


EMINENT DOMAIN — NATURE OF RIGHT — INDEPENDENT OR DERIVATIVE 
TITLE. — The defendant conveyed to the plaintiff with a covenant of warranty 
against lawful claims of “all persons claiming by, through, or under me.” At 
the time of the conveyance there existed an easement taken by eminent domain 
proceedings. He/d, that the existence of the easement is not a breach of the 
covenant. Weeks v. Grace, 80 N. E. Rep. 220 (Mass.). 

A title acquired by escheat or forfeiture is derivative. See 4 KENT, Comm., 
427. But one conveyed by a tax sale is a new, independent title granted by the 
state, and not merely the sum of all outstanding claims and estates. See Hef 
ner v. Northwestern Ins. Co., 123 U. S. 747, 751. The right to take property 
for public use is inherent in sovereignty, and is not dependent on constitutions, 
which merely qualify the right by providing for compensation. Shollv. German 
Coal Co., 118 Ill. 427. The exercise of this right is an action 2 rem, and actual 
notice to the owner is unnecessary. Appleton v. City of Newton, 178 Mass. 
276. A condemnation sale in admiralty, also an action zw rem, conveys a new 
title. See Castrigue v. Jmrie, L. R. 4 H. L. 414, 428. It would seem to follow 
that taking under eminent domain is not forcing the owner to transfer his title 
to the state, but is exercising an independent paramount right, and results in a 
form of ownership irrespective of any previous title. See Amery v. Boston 
Terminal Co., 178 Mass. 172, 184. An exercise of the right of eminent domain 
subsequent to the conveyance is not a breach of even a general warranty, since 
all property is taken subject to the sovereign power. Bailey v. Miltenberger, 
gt Pa. St. $7. 


EVIDENCE — GENERAL PRINCIPLES AND RULES OF EXCLUSION — ADMIS- 
SIBILITY OF TELEPHONE CONVERSATIONS. — A called B’s office by telephone, 
and upon asking for B was told that he was out. After a short time A was 
called to his telephone, and was told that B had returned and was ready to talk 
tohim. A did not know B’s voice. edd, that evidence of what A heard the 
person purporting to be B say is admissible. Godair v. Ham Natl Bank, 80 
N. E. Rep. 407 (Ill). 

A was called to his telephone by a person who purported to be B, but did not 
recognize B’s voice. Held, that evidence of what was said to A is admissible. 
Kansas City Star Co. v. Standard Warehouse Co., 99 S. W. Rep. 765 (Mo., 
K. C. Ct. App.). 

Conversations by telephone are, as a general rule, admissible. See 20 HaRv. 
L. Rev. 156. Even when the witness does not recognize the voice of the 
speaker and there is no independent proof of his identity, the courts have ap- 
plied this rule when the person answering the witness’ call in the usual course 
of business purports to be the party called. Guest v. Ry. Co., 77 Mo. App. 258; 
Oskamp v. Gadsden, 35 Neb. 7; but see Kimbark v. Illinois, etc., Co., 103 Ill. 
App. 632. Business custom seems fully to justify this view. But where the 
witness is called to the telephone, there is nothing on which to rely save the as- 

_sertion of an unknown person at an unknown place, and hence the probability of 
fraud is much greater. In such a case, therefore, the evidence would seem to be, 
not merely of little weight, but too dangerous to be submitted to a jury. This 
distinction is not noticed in the present Missouri case, and seems never to have 
been taken, though one case has been found reaching the result its recognition 
would bring about. Vaughn v. State, 130 Ala. 18. In the present Illinois case, 
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since the reply was substantially in response to the witness’ call, the rule applied 
seems proper. . 


EXTRADITION — INTERNATIONAL EXTRADITION — EXTRADITION FOR ONE 
OFFENSE AND IMPRISONMENT FOR ANOTHER. — The relator was accused in 
one indictment of conspiring to defraud the United States, and in another of 
procuring the admission of goods into the United States in violation of statute. 
He was duly convicted and sentenced on the —— charge, and having 
been released on bail pending an appeal fled to Canada after the affirmance of 
his conviction. The requisition of the United States was refused. Thereupon 
he was demanded for the crime charged in the second indictment and was sur- 
rendered to the United States. While in the hands of an officer he was arrested 
on a warrant sworn out on the conspiracy charge, and was imprisoned. He/d, 
that the relator is improperly detained. Johnson v. Browne, U.S. Sup. Ct., 
April 8, 1907. 

This decision affirms the decision of the lower court, commented upon in 20 
Harv. L. REv. 71. 


GUARDIAN AND WARD—INVALID APPOINTMENT OF GUARDIAN CON- 
STRUED AS CREATING VALID POWER 1N TRUST. —A testator devised the 
residue of his estate to his children and appointed guardians of their estates, 
directing that they should receive, hold, and pay out as guardians all funds and 
securities belonging to the children. The mother survived the father. The 
New York Domestic Relations Law gives only the surviving parent the right 
of appointment of a guardian for the minor children. He/d, that the will con- 
fers on the persons named a valid power to act as a legally appointed guardian 
would act with respect to the property devised by the father. A/atter of Kellogg, 
187 N. Y. 355. 

The Domestic Relations Law confers upon the mother rights respecting 
minor children equal to those of the father; hence it is clear that the father 
has no general power to appoint guardians during the life of the mother. J/azt- 
ter of Schmidt,77 Hun (N. Y.) 201. But while, as father, he is thus deprived 
of authority to designate who shall control the persons or property of his chil- 
dren, as testator his power to dispose of his own property seems unchanged. 
A common incident to.testamentary disposition of property is the designation 
of how it shall be managed; and persons without authority to appoint guar- 
dians may direct who shall control property bequeathed le them to minor 
children. Blanchard v. Blanchard, 4 Hun (N. Y.) 287; aff. 70 N. Y. 615. 
Even where such a testator specifically purports to name a guardian, the courts 
have construed the will as appointing the so-called guardian trustee of the prop- 
erty devised. Camp v. Pitman, 90 N. C. 615; contra, Brigham v. Wheeler, 
49 Mass. 127. The present will, while invalid as appointing guardians, clearly 
indicates the testator’s lawful intention to give the persons designated the con- 
trol of the residue left the children, and where the intent to create a power is 
clear, any words, however informal, are sufficient. Turner v. Zimberlake, 53 
Mo. 371. 


INFANTS — UNBORN CHILDREN — CHILD EN VENTRE SA MERE NOT CON- 
SIDERED BORN IF TO His DISADVANTAGE. — A testator devised an estate to 
A for life, with remainder to A’s third, fourth, and every other son successively 
in tail, but added a proviso that the third or any later son “ born in my lifetime ” 
should take only a life estate with remainder over. At the testator’s death A’s 
third son was ex ventre sa mere. Held, that he takes an estate tail. V7/lar v. 
Gilbey, [1907] A. C. 139. 

This decision probably firmly establishes in the English law that, except for 
the purposes of certain rules of positive law, a child en ventre sa meére will not 
be considered born when it would be to his disadvantage. See 16 Harv. L. 
REV. 601. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL EmpLoy- 
ERS’ LiaBILiry Act. — The Act of Congress of June 11, 1906, c. 3073, 34 
Stat. at L. 232, 233, provided that “ every common carrier engaged in trade or 
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commerce . . . between the several states . . . shall-be liable to any of its 
employees or in case of his death to his personal representative .. . for all 
damages which may result from the negligence of any of its officers, agents, or 
employees... .” Held, that the statute is constitutional. Sam v. Sé. 
Louis & S. F. R. R. Co., 151 Fed. Rep. 522 (Circ. Ct., E. D. Ark., E. D.). 

For a discussion of the constitutionality of this statute, see 20 Harv. L. 
REv. 481. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
EFFECT OF BILLING ON CHARACTER OF SHIPMENT. — A dealer under contract 
to supply wheat at Goldthwaite, Texas, in order to take advantage of the low 
intrastate freight rate in Texas, directed a seller to ship wheat to Texarkana, 
Texas, a point near the state line. The seller, at the time of shipment, did not 
know where the grain was to go after it reached Texarkana. Shortly after its 
arrival the dealer shipped the grain in the original cars under a bill of lading 
reading from Texarkana to Goldthwaite. edd, that this last shipment is not 
to be considered interstate. Gulf, C. & St. F. Ry. Co. v. Texas, U. S. Sup. 
Ct., Feb. 25, 1907. 

When goods are shipped and billed from one state to another, the shipment is 
interstate throughout, though the last part of the journey may be over a railway 
entirely in one state. Cincinnati, etc., Ry. Co. v. Interstate Com. Com., 162 U.S. 
184. Furthermore, a carrier’s business is interstate if he carries goods destined 
from one state to another, though his carriage is for a part of the journey en- 
tirely in one state and under a bill of lading for that part only. Zhe Daniel 
Ball, to Wall. (U. S.) 557. It follows that a single shipment, intended to go 
beyond a state in one journey, is interstate, though it may begin under a bill of 
lading between two points in the same state. Houston, etc., Co. v. Ins. Co. of 
North America, 89 Tex. 1. In fact, the character of a shipment should be 
determined by the intent of the shipper, and not, as the reasoning of the pres- 
ent case suggests, by artificial divisions according to the bills of lading. See 
State v. Gulf, C. & St. F. Ry. Co., 44S. W. Rep. 542 (Tex.). The result in 
the present case is therefore right, since the shipper did not know of any fur- 
ther destination when he sent the goods to Texarkana. See State v. So. Kan. 
hy. Co. of Texas, 49 S. W. Rep. 252 (Tex.). 


LANDLORD AND TENANT — CONDITIONS AND COVENANTS IN LEASES— 
EQUITABLE RELIEF FROM FORFEITURE INCURRED BY BREACH OF COVE- 
NANT. — The appellant demised premises to the respondent under a lease pro- 
viding for the payment of taxes by the lessee and for re-entry by the lessor in 
case of default. The lessee negligently failed to pay a tax assessment. At 
the sale of the premises therefor a third party secured a tax title, which was 
allowed to become prima facie irredeemable & the lapse of time. In conse- 
quence of a threat by the holder of the tax title to enforce it unless the lessor 
ejected the lessee, the lessor instituted landlord and tenant proceedings. The 
lessee, contending that the tax sale was void, sought to enjoin these proceedings 
so as to be relieved from the forfeiture of his lease. He/d, that, since the relief 
asked would involve the lessor in a suit against a prima facie irredeemable title, 
it be denied. Kann v. King, 204 U.S. 43. See NOTES, p. 640. 


MorTGAGES — EFFECT OF MORTGAGE — LIABILITY OF MORTGAGOR FOR 
HerioT. — The plaintiff was lord of a manor in which the defendant’s ancestor 
held a freehold tenement subject to various feudal incidents, including a heriot 
of the best beast of the tenant at his death. The tenant mortgaged his land 
but remained in possession and paid the yearly rent. /Ye/d, that the mortgagor 
was so seised of the tenement that on his death the lord is entitled to a heriot 
from him. Cofestake v. Hoper, [1907] 1 Ch. 366. 

A mortgagor at common law does not have legal seisin, for seisin is posses- 
sion either actual or constructive under a claim of a freehold estate. Zow/e v. 
Ayer,8 N. H. 57. Consequently, if the mortgagor had seisin his possession 
would be adverse, and at the end of the statutory period the mortgagee’s rights 
would be lost, —aconclusion which shows the fallacy of the premise. The 
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position of a mortgagor is similar to that of a tenant at will. Joss v. Galii- 
more, 1 Dougl. 278. Equity, however, treats the mortgagor as the real owner 
and the mortgage as a mere incumbrance. Fairclough v. Marshall, 4 Ex. 
D. 37-_ Thus the mortgagor of a patent right is the “ proprietor” of the right 
and may sue for its breach. Van Gelder, etc., Co. v. Sowerby, etc., Soc., 44 
Ch. D. 374; cf 10 Harv. L. REv. 249. Similarly the owner of an equity of 
redemption is held to have sufficient seisin to support curtesy. Casdorne v. 
Scarfe, 1 Atk. 603; cf 20 Harv. L. REv. 407. The present case follows these 
analogies, and, distinguishing a mortgagee not in possession from a trustee who 
actually manages the property, reaches the ecuitable result that the mortgagor 
is the real owner and tenant even for purvoses of the incidents of freehold 
tenancy. 


MORTGAGES — TRANSFER OF RIGHTS AND T ROPERTY — RIGHTS OF LIFE 
TENANT BUYING IN AT FORECLOSURE. — A mortgagor devised mortgaged 
property to the defendant’s wife for life, remainder to their children. The 
mortgage was foreclosed, and the defendant bought in at the sale. edd, that 
presumptively the defendant is a trustee of the property for those in remainder, 
subject to the life estate. Griffith v. Owen,|1907| 1 Ch. 195. See NOTES, 
p- 639. 


PATENTS — INFRINGEMENT — EFFECT OF NON-USER ON RIGHT TO INJUNC- 
TION. — To avoid competition the complainant bought in a patent but made no 
use of it. Ae/d, that nevertheless an injunction be granted against infringement 
of it. Continental Paper Bag Co. v. Eastern Paper Bag Co., 150 Fed. Rep. 
741 (C. C. A., First Circ.). See NoTEs, p. 638. 


POLICE POWER — REGULATION OF BUSINESS AND OCCUPATIONS — PRO- 
HIBITION OF NIGHT WORK BY WOMEN IN FACTORIES. — A New York statute 
provided that no female should be employed or permitted to work in any factory 
before six o’clock in the morning or after nine o’clock in the evening. e/d, 
that the statute is unconstitutional. People v. Williams, 116 N. Y. App. Div. 


9. 
The justification for statutes regulating the time or the length of the working 
day is the right of the state to make regulations for the public health or safety. 


Whether a particular statute is a reasonable exercise of such right, or is an un- 
warranted infringement of the constitutional guaranty of liberty and property 
rights, is a question for the court. Lochner v. New York, 198 U.S. 45. Ina 
doubtful case, such as the attempt to limit the working day in mines and smelt- 
ers to eight hours, the decisions are often in conflict. Cf Holden v. Hardy, 169 
U. S. 366; Ja re Morgan, 26 Col. 415. Because of the physical weakness of 
women and children as a class, restrictions on their work have been upheld 
which would be unconstitutional if applied to men. Thus, statutes regulating 
the length of a working day for female employees in factories have generally 
been held valid. State v. Buchanan, 29 Wash. 602; contra, Ritchie v. People, 
155 Ill. 98. But the decision in the present case seems sound, as no evidence 
was offered showing the injurious effect on women of a reasonable amount of 
night work in factories. 


QUIETING TITLE — BILL BY ONE WHO HAS CONVEYED WITH COVENANTS 
OF WARRANTY. — The petitioner had conveyed land with covenants of war- 
ranty. A levy upon it was threatened under a judgment against a stranger to 
the title. This judgment antedated the petitioner’s conveyance. Held, that 
the petitioner is entitled to equitable relief to quiet title to the land. Jackson 
Milling Co. v. Scott, 110 N. W. Rep. 184 (Wis.). 

Bills to remove a cloud on title are allowed, it is true, partly to relieve a plain- 
tiff from the damage that might result to him through difficulty of proof of stale 
events, or through lack of evidence occasioned by the defendant's undue delay 
in prosecuting his claim. But that consideration alone is insufficient. There has 
always been the additional basis of present loss to the plaintiff by a decrease in 
the marketability of his property. Cf. Bishop v. Moorman, 98 Ind. 1. Inas- 
much as this second element is here lacking, the present case appears not to 
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present facts justifying the exercise of jurisdiction to quiet title. Chapman v. 
Jones, 149 Ind. 434. Nevertheless, the great majority of the score or more of 
cases on this point allow relief to one who, like the present plaintiff, has con- 
veyed his lands with covenants of warranty. Pier v. Fond du Lac, 53 Wis. 
421; Styer v. Sprague, 63 Minn. 414; contra, Chapman v. Jones, supra. This 
result, which perhaps must be looked upon as representing the law, finds expla- 
nation in the disinclination of the courts to allow the grantor’s sale to deprive 
him of a previously existing right to equitable relief, and in their apparent 
identification of him with his grantee. Cf Begole v. Hershey, 86 Mich. 130. 


Res JuDICATA — MATTERS CONCLUDED — ISSUE RAISED BY ANSWER OF 
Co-DEFENDANT. — The plaintiff and the defendant had been joined as co- 
defendants in a former action in equity. But in neither the plaintiff's answer 
in the former suit, which was in effect a prayer for the foreclosure of his mort- 
gage, nor in the defendant’s answer, which was in effect a denial of the plain- 
tiffs claim, was the other named; nor was the plaintiff served with a copy of 
the defendant’s answer. The only matter actually litigated seems to have been 
the plaintiff's present claim, and a decree was entered for the defendant. He/d, 
that, in the absence of evidence showing that the question settled by the decree 
was not in fact litigated, the matter is ves judicata. Gulling v. Washoe County 
Bank, 89 Pac. Rep. 25 (Nev.). 

It is well settled that adverse rights between co-defendants may be effectually 
determined in equity. Corcoran v. Canal Co.,94 U.S. 741. It can hardly be 
maintained, however, that a party can be bound by a decree in any case unless 
it is founded on some pleadings between him and his adversary. But in the 
present case the pleadings, though not in the form of cross-complaint and denial, 
should be treated as such because of their substantial effect ; and the failure of 
the plaintiff to object to the absence of the required service amounted to a 
waiver. Hapgood v. Ellis, 11 Neb. 131. The pleadings, therefore, did present 
an issue, although issue was not formally joined. Taking this view, it is not 
necessary to adopt the doctrine, vigorously denied by the dissenting judge, that 
a question which is not directly put in issue by the pleadings may be treated as 
res judicata when the decree purports to settle it. The position of the majority 
on this point seems unsatisfactory. Boston, etc., R. R. v. Sargent, 72 N. H. 
455; House v. Lockwood, 137 N. Y. 259; but see BLACK, JUDGMENTS, 2 ed., 
§ 614. 


RULE AGAINST PERPETUITIES — POWERS — CONTINGENCIES OCCURRING 
AFTER CREATION OF POWER AND BEFORE APPOINTMENT. —A testator de- 
vised to his daughter for life, with testamentary power to appoint to her chil- 
dren or descendants. The daughter appointed by her will to her children for 
their respective lives, with remainder in fee to their heirs living at ‘their death. 
All the daughter’s children were actually born in the life of the testator. edd, 
that the appointment is invalid for remoteness. Brown v. Columbia Finance 
& Trust Co.,97 S. W. Rep. 421 (Ky.). 

The validity of this power is clear. See GRAY, RULE PERP., 2 ed., § S510. 
The remoteness of the appointment (which must of course be reckoned from the 
date of the creation of the power) depends on whether it is to be interpreted and 
its validity governed according to the circumstances existing at the time of the 
appointment, when it-was clear that all the donees for life were lives in being 
at the testator’s death; or according to the outlook at the creation of the 
power, when the words here used to indicate those donees would have described 
a still open class. The principal case in adopting the latter criterion seems 
incorrect, as well as opposed to the weight of authority. J/organ v. Gronow, 
L. R. 16 Eq. 1; contra, Smith’s Appeal, 88 Pa. St. 492. It is based on the 
idea that the appointment must be considered in all respects as written into the 
instrument creating the power. But this rule of thumb should not be given 
broader effect than the principle it was intended to elucidate, — that remoteness 
is reckoned from the creation of the power. It is not sensible to prevent the 
donee from speaking validly in language appropriate to existing conditions, 
when it is always conceded that the same limitations would be good with the 
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addition of the stipulation that the occurrence of what had in fact already 
occurred be a condition precedent to the limitations. See GRAY, RULE Perp., 
2 ed., § 518; §$ 517-523 7 


SALES — CONDITIONAL SALES — REMEDIES OF SELLER. — The plaintiff 
made a conditional sale of goods to a company which subsequently went into 
the hands of a receiver. The plaintiff thereupon filed a claim of lien upon the 
goods, which was wholly untenable and was dismissed. The goods were then 
sold to a purchaser having notice of the plaintiff's rights, and the plaintiff 
brought replevin. e/d, that he may recover. Béerce v. Hutchins, U.S. Sup. 
Ct., April 8, 1907. 

There is some confusion regarding the relations between the various rights of 
conditional vendors. By the weight of authority, resumption of possession and 
action for the price are mutually exclusive remedies. Bazley v. Hervey, 135 
Mass. 172. But, by the sounder view, a right to possession as security is not in- 
consistent with a right to enforce payment. Zhomason v. Lewis, 103 Ala. 426. 
And unsuccessful proceedings for the price may leave the vendor rights in the 
chattels. Campbell Mfg. Co.v. Rockaway Pub. Co., 56 N. J. L. 676. Buta 
court may conceivably grant both remedies as not inconsistent and still refuse 
to allow resumption of possession after unequivocal recognition of property in 
the vendee. Heller v. Elliott, 44 N. J. L. 467; but cf Child v. Allen, 33 Vt. 
476. Such a decision must depend for support on the ground that certain con- 
duct either amounts to an election of a remedy, or is a waiver of the condition 
in the contract of sale. The former doctrine, principally relied on by the de- 
fendant in the present case, is inapplicable since the attempted remedy was 
impracticable. Agar v. Winslow, 123 Cal. 587. The question of waiver, 
apparently, was not raised by the parties; though, unless a lien suit is distin- 
guishable from an attachment, a waiver might have been found here. See 
Heller v. Elliott, supra. 


TAXATION — PARTICULAR FORMS OF TAXATION —STATE INHERITANCE 
TAX ON EXERCISE OF POWER OF APPOINTMENT. — In 1844 property was set- 
tled on a married woman for life, remainder in fee as she should appoint by 
testamentary deed or will. At her death in 1902 she exercised her power by a 
will in the form of a deed. The appointee was taxed under the amendment to 
the New York inheritance tax law of 1897. /e/d, that the tax is constitutional. 
Chanler v. Kelsey, U. S. Sup. Ct., April 15, 1907. 

A state may tax the transmission of property by will or descent, because 
rights of inheritance exist only by its permission. J/agoun v. Jilinois, etc., 
Bank, 170 U. S. 283. The New York statute imposes such a tax. Matter of 
Delano, 176 N. Y. 486, 494; see also U. S. v. Perkins, 163 U. S. 625. The 
statute applies to the creation of a power of appointment, if by will; but in the 
present case the creation of the power antedated the statute and was by deed. 
The statute should not apply to the exercise of the power, because such exercise 
is not dependent on enabling statutes of inheritance, since appointees take, not 
under the power, but under the original instrument creating the power. Duke 
of Marlborough v. Lord Godolphin, 2 Ves, 61, 77; Doolittle v. Lewis, 7 Johns. 
Ch. (N. Y.) 45, 48. It is argued, however, that when the power is exercisable 
only by the will of the donee, its exercise should be subject to the tax, because 
its effectiveness depends on a testamentary act. See Orrv. Gilman, 183 U.S. 
278. But this seems contrary to the elementary principle that the appointee 
takes by virtue of the original instrument. Moreover, when the appointment, 
though in the form of a will, is effective also as a deed, it is not dependent on a 
testamentary act. 


TAXATION — PROPERTY SUBJECT TO TAXATION — EASEMENTS. — The ap- 
pellant, the owner of land in the town of A, had a water right in the town of B, 
which he used to operate mills on his premises in the town of A. A tax was levied 
by the town of B upon such water right. e/d, that it is taxable only in the 
town of A. Matter of Hall, 116 N. Y. App. Div. 729. 

It is ordinarily held that an easement, such as the water right in question, is 
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not taxable real estate. Boreel v. City of New York, 2 Sandf. (N. Y.) 552; 
cf. 20 Harv. L, Rev. 581. A distinction should be made, however, between 
taxing an easement and increasing the tax upon real estate because of an ease- 
ment appurtenant thereto. It is clear that such an indirect tax on an easement 
is assessable only where the dominant estate is situated. Boston Co. v. Newton, 
39 Mass. 22. Where incorporeal hereditaments are made taxable by statute, 
however, such tax should be assessed where the hereditament is geographically 
located. Amoskeag Co. v. Concord, 66 N. H. 562. 


TAXATION — WHERE PROPERTY MAY BE TAXED—CHOSES IN ACTION 
TAXED TO CREDITOR AT DEBTOR’sS DomIcILE. — A New York corporation 
carried on a money-lending business in Louisiana through an agent, the loans 
being negotiated by such agent and evidenced by notes of the borrowers which 
were sent to New York and retained by the company until returned to Louisiana 
for payment. Interest payments were made to the agent and forwarded to the 
company. A tax was levied by Louisiana upon these obligations as “credits, 
money loaned, bills receivable,” of the corporation. He/d, that such tax is con- 
stitutional. Metropolitan Life Insurance Co.v. City of New Orleans, U.S. 
Sup. Ct., April 8, 1907. 

This is a noteworthy decision, in which a tendency evinced by previous cases 
finds its culmination. As a general rule, ordinary debts have been taxable onl 
at the creditor’s domicile. State Tax on Foreign Held Bonds, 15 Wall. (U. S.) 
300; /nusurance Co.v. Board of Assessors, 44 La. Ann. 760. But credits repre- 
sented by some tangible document such as a note or bond are taxable where 
the document is found. Mew Orleans v. Stempel, 175 U.S. 309. So is an 
overdraft check employed as evidence of indebtedness. ‘ State Board v. Comp- 
toir Natl D’Escompte, 191 U. S. 388. Moreover, bank deposits are taxable 
at the place of deposit, irrespective of the existence there of documents repre- 
senting the debt. Blackstone v. Miller, 188 U. S. 189. A New York deci- 
sion has even permitted taxation of open book accounts at the debtor’s domicile. 
People v. Barker, 23 N. Y. App. Div. 524; aff. 155 N. Y. 665. The present 
decision is foreshadowed also in two possibly distinguishable prior cases. 
Bristol v. Washington Co.,177 U.S. 133; Blackstone v. Miller, supra. The 
ground of these cases is that a course of dealing establishes a “ business situs ” 
for the capital invested, and thus protection is furnished by the debtor’s domi- 
cile. However, they seem wrong on principle: an intangible right can have 
no situs ; the capital involved is taxed in the hands of the debtor; and the only 
value left is the creditor’s increased ability to pay, which should be reached at 
his domicile. 


Torts — INTERFERENCE WITH BUSINESS — CONTRACT RIGHTS. — The 
plaintiff supplied phonographic goods to A, who agreed not to sell to dealers 
on the plaintiff’s suspended list. The defendant, who was on the list and knew 
of the contract, persuaded A to sell to it. The plaintiff sought damages and an 
injunction to prevent the defendant from procuring any person who had entered 
into agreements for the sale of the former’s goods to break such agreements. 
Held, that, granting the contract is legal, no action lies for procuring its breach. 
Nat'l Phonograph Co. v. Edison-Bell Con. Phonograph Co., 23 T. L. R. 189 
(Eng., Ch. D., Dec. 15, 1906). 

It is a fundamental principle, though unfortunately not universally recognized 
by the courts, that any intentional interference with a contract right by a third 
person, which results in damage, is prima facie actionable. Lumley v. Gye, 
2 E. & B. 216; South Wales Miners’ Federation v. Glamorgan Coal Co., 
[1905] A. C. 239; see 16 Harv. L. REv. 299. The present case is an attempt 
to limit that doctrine to certain classes of contracts. The opinion does not 
make clear whether the attempted distinction is between contracts for personal 
service and all others — a distinction taken by some American courts, — or be- 
tween affirmative and negative contracts. In either case it is without justifi- 
cation, as the essential characteristics of the right infringed are the same. 
Angle v. Chicago, etc., Ry., 15t U. S. 1; Beekman v. Marsters, 80 N. E. 
Rep. 817 (Mass.); see 16 Harv. L. Rev. 228. The court was, perhaps, 
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influenced by the tendency of recent English legislation to limit the liability for 
interference with contract rights by providing that interference with contracts 
of employment, if done in furtherance of a trade dispute, shall not be of itself 
illegal. 6 Epw.7,c. 47. The doctrine as it now stands in England, weak- 
ened by statute and decision, is practically useless. This result is to be de- 
plored, since contract rights should be as zealously guarded by the courts as 
property rights. 


TRUSTS — CREATION AND VALIDITY —NOTICE TO CESTUI QUE TRUST. — 
G. purchased certain bonds, orally declared that he held them in trust for the 
plaintiffs, then infants of tender age, and informed the plaintiffs’ father of the 
trust, but gave no notice to the plaintiffs personally. Ae/d, that a valid trust 
has not been created. Boynton v. Gale, 80 N. E. 448 (Mass.). 

As it is impossible, except by sealed instrument, gratuitously to transfer legal 
title to property which has not left the possession of the owner, similarly it 
should be impossible to create an equitable interest in such property without 
consideration. Voluntary declarations of trust, however, at least in the case of 
personalty, have been treated almost universally as effectual to create@alid trusts. 
Ex parte Pye, 18 Ves. Jr. 140. The Massachusetts court has qualified that 
doctrine by adding the requirement that notice of the trust be given the bene- 
ficiary. Clark v. Clark, 108 Mass. 522. This limitation probably originated 
in a demand for such notice as evidence of the settlor’s intent to create a trust. 
See Brabook v. Boston Bank, 104 Mass. 228. But the courts have considered the 
notice necessary as something equivalent to the delivery required to perfect gifts 
atlaw. See Bazley v. New Bedford, 192 Mass. 564. {f these things were truly 
equivalent, it would seem that notice to the parent would be as effectual as the 
delivery of a chattel to a third person for the donee. See Duryea v. Harvey, 
183 Mass. 429. The principal case shows a tendency to enforce the require- 
ment of notice very strictly, which results in bringing the law of equitable gifts 
more nearly into harmony with that applied to legal gifts. 


TRUSTS — FOLLOWING TRUST PROPERTY — CESTUI’S RIGHTS TO PROPERTY 
Lost IN BucKET SuHop. — A trustee lost the trust funds by speculating in a 
bucket shop, no property — bought or sold. The cestud gue trust brought 

r 


a bill to recover the property from the proprietors of the bucket shop. Ae/d, 
that the defendants gave no lawful consideration and must return the prop- 
erty to the plaintiff. Joslyn v. Downing, Hopkins & Co., 150 Fed. Rep. 317 
(C. C. A., Ninth Circ.). 

To speculate on the differences between present and future prices without 
actually buying any property is a gambling transaction, and it is established in 
the United States that a contract so to speculate is void as against public policy. 
Irwin v. Williar, 110 U.S. 499. Thecourts will not, in the absence of a stat- 
ute, aid either party. Harper v. Crain, 36 Oh. St. 338; Harvey v. Merrill, 
150 Mass. 1. But in the case under discussion the plaintiff was cestuz gue trust 
and ignorant of the transaction. Since, then, the parties were not zu pari 
delicto, the defendants could only retain the property, if traceable, on the argu- 
ment that they were doxa fide purchasers for value. Whether or not they gave 
value for the property, they can hardly find refuge in their dona fides, for they 
obtained the property by a method inconsistent with a clean conscience. 
Although they were ignorant of the existence of the trust, they knew that 
the transaction was legally invalid. There seems no reason why the doctrine 
of bona fide purchaser should protect a defendant who acquires the property 
by unlawful methods, although without knowledge of equities. 


WATERS AND WATERCOURSES — TIDAL WATERS — PURPRESTURE. —A 
riparian owner built a pier beyond high-water mark without permission from the 
state. It was admitted that the pier was nota nuisance. edd, that it cannot 
be removed as a purpresture. Zown of Brookhaven v. Smith, 188 N. Y. 74. 

By the old law any structure beyond high-water mark was removable as a 
purpresture, — that is, an invasion of the crown’s private property in the bed of 
a tidal stream. A/ét'y-Gen'l v. Richards, 2 Anstr. 603. This was changed in 
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most of the original states, either by statute or by usage, even before the Revo- 
lution. See GOULD, WATERS, 3 ed., §§ 169 ff. In other jurisdictions, aban- 
doning the old law, it is said that the state holds the jus privatum in trust for 
the public, who derive benefit from the erection of wharves. People v. Mould, 
37 N. Y. App. Div. 35. Another view is that the littoral owner has an interest 
in the beach, including the right to wharf out. Zack v. Olds, 29 Fed. Rep. 738. 
But this right is always subject to state regulation. Lincoln v. Davis, 53 
Mich. 375. The present case seems to state the best reasons for departing 
from the old rule. It holds that the right to wharf out is a necessary part of a 
right of access to navigable water, and that the purpresture doctrine, since it 
would be a great hindrance-to commerce, is inapplicable to American conditions. 
The — however, is still recognized by some courts. Shively v. Bowlby, 
1§2 U.S. 1. 





BOOKS AND PERIODICALS. 
‘1. LEADING LEGAL ARTICLES. 


THE FEDERAL POLICE PowWER. —In these days of federal activity there 
are no questions of more vital interest than those relating to the ramifications 
of the power of Congress to regulate commerce. The constitutional aspects of 

. * ’ > . . . 
proposed legislation are Considered by Edwin Maxey in a recent article. Zhe 
Constitutionality of the Beveridge Child Labor Bill, 19 Green Bag 290 (May, 
1907). The bill discussed proposes to prohibit carriers of interstate commerce 
accepting from the operators for transportation the products of any factory or 
mine in which children under fourteen years of age are employed, and to impose 
penalties on both carrier and operator for violation of the provisions. The 
writer contends that as the regulation is directed to operate upon processes of 
production which are completed before distribution begins, it is not regulation 
of commerce within the decisions of the Supreme Court, but rather a regulation 
of manufacture or mining. It is his conclusion that such a measure could only 
be sustained as an exercise of the police power of the federal government. 

The courts of sixty years ago would have been startled at the use of the 
phrase ‘‘ police power” in such a connection. In its origin this term was used 
to denote the residuum of undefined powers vested in the state governments.! 
In its later use it seems to indicate a class of powers of government directed 
particularly toward the conservation of the public health, morals and other 
interests which closely concern the well-being of the state, — powers so impor- 
tant that the written constitutions of state and nation are carefully construed to 
give them the greatest possible latitude. It is on the existence of such powers 
in the federal government that the writer conceives the constitutionality of this 
proposed legislation to depend. That the Supreme Court considers that it has 
some such power is not open to doubt. The strongest utterance on the subject 
was the Lottery Case,? where the court in justifying prohibition of interstate 
commerce said: “As a state may, for the purpose of guarding the morals of its 
own people, forbid all sales of lottery tickets within its limits, so Congress, for 
the purpose of guarding the people of the United States against the ‘ wide-spread 
pestilence of lotteries’ and to protect the commerce which concerns all the 
states, may prohibit the carrying of lottery tickets from one state to another.” 
A former decision of the court seems to indicate the source of this power, the 
concept being, apparently, that a grant of power to the federal government car- 
ries with it a right to use that power for the protection of the public in the same 
manner that the state itself might have used it had the power been retained.® 





1 See Police Power of the State, 39 Proc. Am. Phil. Soc. 359; What is the 
Police Power?, 7 Colum. L. Rev. 322. 


2 188 U.S. 321. 8 See /z re Rapier, 143 U. S. 110. 
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If that is the true basis of the doctrine, there seems no limit, aside from express 
constitutional limitations, to the power of Congress to use the machinery of 
interstate commerce regulation for the protection of national interests. In view, 

-however, of the strong dissent in the Lottery Case,? it may be doubted whether 
the court would carry the principle to its logical conclusion. Certainly the 
health of the community is of no less interest to the government than its morals. 
The broad principle involved, moreover, seems to admit of no division on the 
ground that the proposed legislation is directed to the protection of those who 
might deal with the goods before distribution, rather than of those into whose , 

hands they might come through interstate transportation. 





ANALYSIS OF THE LEGAL VALUE OF A LABOR UNION CONTRACT, AN. Frank W. 
Grinnell. Dealing with “closed shop” and “arbitration” agreements. 41 Am. 
L. Rev. 197. See 18 Harv. L. REV. 423, 444. 

APPELLATE JURISDICTION. Lverett P. Wheeler. Its abuse, particularly under narrow 
New York rulings. 7 Colum. L. Rev. 248. 

CHILD EN VENTRE SA MERE. Axon, Discussing under what circumstances a child 
re ventre sa mére is in law treated as born. 51 Sol. J.354. See 20 Harv. L. REv. 
SI. 

COMMERCE CLAUSE OF THE FEDERAL CONSTITUTION AND Two RECENT CASES 
DEALING WITH IT, THE. S. S. Gregory. Discussing the Federal Employers’ 
Liability Act. 5 Mich. L. Rev. 419. See 20 Harv. L. REV. 381. 

CONSPIRACY AS A CRIME AND AS A Tort. Francis M. Burdick. 7 Colum. L. Rev. 
229. 

emmererennants OF THE BEVERIDGE CHILD LABOR BILL, THE. Zdwin Maxey. 
19 Green Bag 290. See supra. 

CONTRACTS FOR SALE BY TRUSTEES. Amon. Considering the effect in England of a 
defect in the trustee’s power to sell, upon a contract to sell land. 51 Sol. J. 302. 

“ Cujus EST SOLUM Ejus EST USQUE AD Ca@LuM.” S. Varadachari. Discussing the 
right of the owner of a cornice that projects over anothereman’s land to the air 
space occupied by the cornice for the period of the statute of limitations. 17 
Madras L. J. 1. See 19 Harv. L. REv. 369 

DEFECTS OF THE ARMSTRONG COMMITTEE’S LEGISLATION RELATING TO THE DIVI- 
DENDS OF MUTUAL LIFE INSURANCE PoLicy HOLDERS. Samuel B. Clarke. 41 
Am. L. Rev. 161. 

DocTrRINE OF COMMON EMPLOYMENT IN ENGLAND AND CANADA, THE. II. /. P. 
McGregor. 6 Can. L. Rev. 24, 61, 110. 

EVOLUTION OF THE LAW OF TRADE UNIONS, THE. John H. Romanes. 23 Scot. 
L. Rev. 73. : 

EXECUTIVE Fourscs. Roscoe Pound. Pointing out the modern tendency to allow 
greater freedom to summary executive action. 55 Am. L. Reg. 137. 

EXEMPTION OF PRIVATE PROPERTY AT SEA FROM CAPTURE IN TIME OF WAR, THE. 
Sir William R. Kennedy. Advocating an amendment of the Declaration of Paris 
in order to bring within the exemption all private property. 16 Yale L. J. 38r. 

In MEMORIAM: FREDERICK WILLIAM MAITLAND. O. W. Holmes, John C. Gray, R. 
Saleilles, Paul Meyer, Heinrich Brunner, F. Liebermann, Joseph Redlich, A. Locco- 
Rosa. 23 L. Quar. Rev. 137. 

JAPANESE SCHOOL INCIDENT AT SAN FRANCISCO FROM THE POINT OF VIEW OF 
INTERNATIONAL AND CONSTITUTIONAL LAW, THE. Theodore P. Jon. 5 Mich. 
L. Rev. 326. See 20 HARV. L. REV. 337. 

LEGAL STATUS OF THE PANAMA CANAL ZONE, THE. Charles R. Williams. 15 Am. 
Lawyer 125. 

OPTION-CONTRACT QUANDARIES IN ILLINOIS LAW, SOME. George Packard. A con- 
sideration of the legality of board of trade transactions at common law and under 
the Illinois statutes. 1 Ill. L. Rev. 571. 

OPTIONS TO PURCHASE THE FEE SIMPLE IN LEASES. Axon. Criticizing two recent 
English cases. 51 Sol. J. 319. See 20 Harv. L. REv. 240. 

POSSESSION AND OWNERSHIP. I. Albert S. Thayer. Discussing the fundamental 
nature of these rights. 23 L. Quar. Rev. 175. See 3 Harv. L. REV. 23, 313,337; 
18 ibid. 196; 20 ibid. 563. 

PowER OF APPELLATE Courts TO CuT Down EXCESSIVE VERDICTS, THE. Robert 
L. McWilliams. 64 Cent. L. J. 267. 
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PURCHASER AT SHERIFF’S SALE: WHEN A TRUSTEE. Foland R. Foulke. A sum- 
mary of the law of Pennsylvania on this point. 55 Am. L. Reg. 147. 

REASONABLE TIME IN THE PERFORMANCE OF CONTRACTS. Anon. Maintaining 
that the question of reasonable time is for the jury. 64 Cent. L. J. 245. 

SPANISH OBJECT-LESSON IN CODE-MAKING, A. Charles Sumner Lobingier. 16 Yale 
L. J. 411. 

STATUS OF FOREIGN CORPORATIONS AND THE LEGISLATURE. I. £. Hilton Young. 
23 L. Quar. Rev. I51. 

SUGGESTIONS ON THE PRoposAL TO ENACT THE “ UNIFORM NEGOTIABLE INSTRU- 
MENTS LAW” IN ILLINOIS, SOME. Julian W. Mack. 1 Ill. L. Revs 592. 

TRUE REMEDY FoR LyNncH-LAw, THE. Hannis Taylor. Advocating the Virginia 
modification of the American system of criminal procedure. 41 Am. L. Rev. 255. 
See 17 HARV. L. REV. 317. , 

UNIFORM LAW RELATING TO ANNULMENT OF MARRIAGE AND Divorce. Walter 
George Smith. 64 Cent. L. J. 229. 

WILL OF AN ENGLISH GENTLEMAN OF MODERATE FORTUNE, THE. Albert Martin 
ales. Suggestions for making valid dispositions. 19 Green Bag 214. 

WRITs OF ERROR AND APPEALS FROM THE NEW TERRITORIAL Courts. Howard 
7. Kingsbury. Discussing especially remedies for obtaining review of the decisions 
of the Philippine Supreme Court. 16 Yale L. J. 417. 





Il. BOOK REVIEWS. 


MODERN BUSINESS CORPORATIONS, including the Organization and Manage- 
ment of Private Corporations, with Financial Principles and Practices, etc. 
By William Allen Wood. Forms of Procedure illustrative of the Forma- 
tion, Organization, Operation and Consolidation of Corporations, written 
or selected by Lewis B. Ewbank. Indianapolis: The Bobbs-Merrill Com- 
pany. 1906. pp. xi, 358. 8vo. : 

It is often difficult to determine the exact field of usefulness of a book treat- 
ing a legal or partly legal subject. The present work is not strictly a text-book 
of corporation law, nor is it peculiarly useful to the business man. It is not 
technical enough for the lawyer and is too technical for the layman. Perhaps 
the ideal purpose of this book would be as the basis of a course to instruct stu- 
dents concerning some of the fundamental principles of modern business. The 
author has certainly included many things in the book of which the average 
lawyer may be ignorant, but whenever the practical lawyer is called on to deal 
with such questions, he will be forced to learn them far more thoroughly than 
any summary from a text-book can teach him, if he desires to give efficient ser- 
vice to his clients. 

The first half of Mr. Wood’s book is neither as interesting nor as useful as 
the last. It is principally devoted to the organization of a corporation and con- 
tains little that is new to the lawyer. Yet the author is too wise to attempt to 
instruct a layman in order that he may form his own corporations without legal 
aid. The second half of the book is more interesting, as it is more technical. 
The first chapter on corporate book-keeping is valuable and interesting, and is 
followed by a number of useful forms. The remainder of the book is comprised 
of miscellaneous information concerning the size of corporations, distribution of 
corporate wealth, unintelligent competition, etc. Among these miscellaneous 
articles the author has included one on trusts and voting trusts. He introduces 
this by a statement that since combination in the form of a trust has been 
declared illegal, a trust no longer exists in this country. By a parity of reason- 
ing, every form of monopoly is now non-existent in the United States, a truly 
happy deliverance. 

The legal principles enunciated by the author are, however, generally unex- 
ceptionable. Perhaps he may be a trifle too certain of the validity of voting 
trusts, as the entire question is doubtful. We would suggest, however, that one 
correction be made. On page 299 he states that if a foreign corporation is 
involved in a suit exceeding $2000.00, it may remove the cause to the United 
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States court from the court of the state. This statement should be qualified, 
at least, by noticing the prevalence of state statutes, providing that if a corpo- 
ration removes a suit to the federal courts it shall thereafter forfeit its right to 
do business in the state. Such statutes, having been held constitutional, tend 
to destroy the value of foreign corporate organization. 

In conclusion, it is believed that Mr. Wood has written an interesting and 
original book. Its limitations, as pointed out above, are those of necessity, as it 
is too short to be a working book for a lawyer. It contains, however, much 
interesting material not often treated in the ordinary work on corporations. 

R. M. 





THE DECLARATION OF INDEPENDENCE: ITs History. By John H. Hazel- 
ton. New York: Dodd, Mead & Company. 1906. pp. 629. 8vo. 

“This work is offered to the American people not only in the hope that it 
may be welcomed as a readable and reliable history of the Declaration of Inde- 
pendence, but in the hope that it may in some degree tend to keep alive in their 
hearts the love of Liberty that possessed the Fathers.” The foregoing quota- 
tion from Mr. Hazelton’s preface provides a ready-made text for an estimate of 
his success. 

The book on the whole is very readable. ‘The opening chapter is concerned 
with the events of 1774, the year of the first meeting of delegates from the 
colonies in Philadelphia, sad the succeeding chapters conduct the reader 
through the months of ever-increasing excitement to the culmination of the 
signing of the Declaration and its immediate effects. The gradual development 
of the spirit of independence is admirably depicted. The text is almost entirely 
composed of extracts from contemporary letters and at times is incoherent, but 
the interest of the actual words of the protagonists more than offsets the 
unpleasant effect of the patchwork. A hindrance to enjoyment in reading is 
the insertion of unnecessarily obtrusive key letters before each quotation. 

The appendix and notes, which make up half the bulk of the work, lay bare 
such a wealth of original sources as to inspire confidence in the reliability of the 
history. In the appendix are given, among other things, seven varying drafts 
of the Declaration. The notes considerably elaborate the text, and present 
disputed questions fairly from all points of view. 

Mr. Hazelton’s further hope should be equally well realized. It must be a 
sluggish temperament that does not quicken under the spell of the simply told 
great purposes of these men who were equal to their task. This narrative of 
the accomplishment of their highest desires is of all the more stimulating inter- 
est because of the disclosure through their own letters of their common 
humanity. 





THE GRAND Jury, Considered from an Historical, Political, and Legal Stand- 
point, and the Lawand Practice Relating Thereto. By George J. Edwards, 
Jr. Philadelphia: George T. Bisel Company. 1906. pp. lxxix,210. 8vo. 

The grand jury is at the present day coming more and more into prominence. 
Of late it has excited public interest as the agency through which the corruption 
of public officials has been investigated, and by means of which prominent 
offenders against the federal statutes concerning interstate commerce have been 
brought to justice. In at least one state it has attracted attention by a persist- 
ent refusal to indict certain persons who were singled out for prosecution for 
minor technical offenses by a somewhat over-zealous district attorney. Accord- 
ingly, the publication by Mr. Edwards of a book treating of the grand jury at 
once from a historical, political, and legal standpoint, is a timely one. 

Probably the most interesting chapter in the book is that upon the origin, his- 
tory, and development of the grand jury, which contains an account of the 
growth of the institution from the time of its earliest beginnings prior to the 
Norman Conquest down to the period at which it assumed its present powers, 
organization, and functions. In the writing of this chapter the author has 
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availed himself freely of the investigations of others. In fact, he makes no 
claim that his conclusions are based upon original research upon his part. His 
treatment of the material so combined from various sources is intelligent and 
coherent, evidencing considerable thoroughness of analysis and reflection. 

The other three chapters have to do with the existing law relating to the 
organization of the grand jury, its powers and duties, and the transaction of its 
business. While they are less interesting to the general reader than the first 
chapter, they provide a convenient summary of legal principles for the use of 
the district attorney or the lawyer engaged in the trial of criminal causes. 


H. LEB. S. 





THE PREPARATION AND CONTEST OF WILLS, with Plans of and Extracts 
from Important Wills. By Daniel S. Remsen. New York: Baker, Voor- 
his & Company. 1907. pp. xli, 839. 8vo. 

The ideals of the legal treatise and the legal manual are utterly diverse. The 
first must decide the effect of irretrievable facts, the second has the ordering of 
future action toward a desired end; one discusses results, the other causes. 
The present volume is a worthy example of the latter class. Since it is the 
duty of the author of such a.work to avoid difficult questions of law, to keep so 
far from the edge of the precipice that its exact location does not greatly con- 
cern him, it is perhaps not so high a form of legal authorship as the other. It 
requires, however, what text-writing does not, —the power to foresee practical 
difficulties and to overcome them. This volume will be useful because it does 
show this fruit of experience, and because, while every man has access to the 
cases on which a manual is founded, no one but the man himself can impart 
what experience has taught him. Such a book must suggest and compare the 
possible ways of accomplishing definite testamentary objects, must direct atten- 
tion to all collateral circumstances that need consideration, and must warn the 
reader as to words which he might naturally use, but which cases show to be 
productive of uncertainty. These tasks are here well performed, and with no 
stint of labor. It is only to be regretted that in some cases the very exhaust- 
iveness as to detail has been allowed to crowd out the statement of underlying 
reasons necessary for intelligent application of principles. 

More than one-third of the book is devoted to extracts from important wills, 
and a close connection is preserved between the abstract statements of the text 
and the great variety of actual applications. The collection is further worth 
while because it gives in a convenient shape what is otherwise practically inac- 
cessible. The correlation of principles and practice is aided by an index which 
reasonably fulfills the requirements not only to direct the searcher to what he 
wants to find, but to remind him of what he has failed to consider. R. N. M. 





THE MECKLENBURG DECLARATION OF INDEPENDENCE. A Study of Evi- 
dence Showing that the Alleged Early Declaration of Independence by 
Mecklenburg County, North Carolina, on May 2oth, 1777, is Spurious. By 
William Henry Hoyt. New York and London: G. P. Putnam’s Sons. 
1907. pp. xv, 284. 8vo. 

Tue Law or Homicipe. By Francis Wharton. Third Edition, by Frank 
H. Bowlby. Rochester: The Lawyers’ Co-operative Publishing Company. 
1907. pp. clvi, 1120. 8vo. 

ILLINOIS Circuit CourT REPoRTS. Reports of Cases Decided in the Cir- 
cuit, Superior, Criminal, Probate, County and Municipal Courts in IIlinois, 
Including Unreported Decisions in the Supreme Court. Vol. I. Edited 
and Annotated by Francis E, Mathews and Hal Crumpton Bangs. Chi- 
cago: T. H. Flood and Company. 1907. pp. xviii, 698. 8vo. 








